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A corporation cannot avail itself of the defense of ultra vires when the con- 
tract has been in good faith fully performed by the other party, and the 
corporation has had the full benetit of the performance and of the contract. 


A corporation organized for the purpose of insuring against loss by fire is 
estopped to deny its liability on a contract of insurance against loss by 
hail, when the same has been fully performed by the insured, who, in good 
faith, dealt with the company under the belief that it had authority to 
enter into such contract. 
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The opinion states the facts. 


Sraticup, Lurae & Ssarrroru, and Trerter & Oranoop, for the 
Appe'lant. 
NorvitLE & Crark, and T. M. Rosryson, for the Appellee. 


Strong, J. 

The sole question in this case is whether the appellant can avail 
itself of the ultra vires of the contract upon which its liability, if 
any, arises as a defense to the action. The complaint of appellee, 
the pla-ntiff below, is as follows:— 

Plaintiff states that the defendant is a corporation duly organized 
and incorporated under the laws of the State of Colorado, and doing 
business in Larimer County in the State of Colorado as a general 
fire and hail insurance company. 

* Plaintiff, for cause of action, states: 1. That on or about the 
twelfth day of June, 1882, plaintiff was the owner of certain growing 
crops, situate on the east half of the north-east quarter and the north 
half of the south-east half of section 2, township 6, range 69 west, 
and south-west quarter section 35, township 7, range 69 west, in 
Larimer County, State of Colorado. 

“2. That on said twelfth day of June, 1882, the defendant in its 
said capacity of an insurance company contracted and agreed with 
plaintiff for and in consideration of the sum of sixty-one dollars and 
three cents, three dollars of which said sum was then and there paid 
by plaintiff to defendant, and the balance of which said sum, amount- 
ing to fifty-eight dollars and three cents, was then and there evidenced 
by a promissory note made due and payable on the first day of Novem- 
ber, 1882, executed and delivered by plaintiff to defendant, and by 
defendant accepted to insure the plaintiff in the sum of one thousand 
nine hundred and thirty-five dollars against loss or damage to the 
aforesaid growing crop by reason of injury to or destruction thereof 
by hail, and did then and there by its certain policy of insurance 
dated on the said twelfth day of June, 1882, duly signed by Archie 
C. Fisk, its president, and R. P. Goddard, its secretary, and coun- 
tersigned by Jesse Harris, its duly authorized agent, and by defend- 
ant delivered ‘to plaintiff, insure plaintiff for the term of one year 
from the date of said policy against loss or damage to his said grow- 
ing crops by reason of the destruction thereof or any injury thereto 
that might be caused by hail, and did by the terms and stipulations 
contained in said policy, and for and in consideration of the said sum 
of sixty-one dollars and three cents, promise and agree to make 
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good unto the plaintiff all such immediate loss or damage as might 
occur by reason of hail to the aforesaid growing crops from the said 
twelfth day of June, 1882, to the twelfth day of June, 1883, in the 
sum of one thousand nine hundred and thirty-five dollars, to be paid 
sixty days after due notice and proof of such loss or damage. 

“3. That said insurance covered and applied to plaintifi’s said 
growing crops as follows, to wit: On sixty-five acres of wheat, not to 
exceed, in case of loss, fifteen dollars per acre, or nine hundred and 
seventy-five dollars. On six acres of oats, not to exceed, in case of 
loss, fifteen dollars per acre, or ninety dollars. On one hundred and 
twenty acres of wheat, not to exceed, in case of loss, six dollars per 
acre, or seven hundred and twenty dollars. On one acre of straw- 
berries, not to exceed, in case of loss, one hundred and fifty dollars 
per acre 

“4, That by the terms and conditions of said policy of insurance, 
the defendant contracted and agreed that in the event of injury, loss, 
or damage to plaintiff’s said growing crops or any part thereof, not 
amounting to a total destruction thereof, such damage or injury 
should be appraised by disinterested and competent persons to be 
mutually agreed upon by plaintiff and defendant, until the amount 
of such damages should be agreed upon between the plaintiff and 
defendant. 

“5, That on the nineteenth day of June, 1882, plaintiff's said 
yrowing crops were injured and damaged by hail to the amount of 
one thousand five hundred dollars, and the plaintiff sustained dam- 
age and loss thereby in respect of his said growing crops in the said 
sum of one thousand five hundred dollars. 

“6. That on the nineteenth day of June, 1882, plaintiff gave de- 
fendant due notice of plaintiff’s said loss and damage. 

“7, That on the twenty-second day of June, 1882, plaintiff ren- 
dered to defendant a particular accoui. of said loss and damage 
verified by the affidavit of plaintiff. 

“8. That said crops not being totally destroyed by said hail, and 
the plaintiff and defendant not being able to agree upon the amount 
of said damages so sustained by plaintiff, the plaintiff and defendant 
mutually agreed upon W. F. Watrous and Charles Warren, two dis- 
interested and competent persons as appraisers to assess and appraise 
the amount of damages and Joss so sustained by plaintiff. 

“9. That the said W. F. Watrous and Charles Warren did then 
and there, on the twenty-second day of June, 1882, appraise the 
damage and injury to plaintiff's said crops caused by the injury 
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thereto by hail as aforesaid at the sum of one thousand five hundred 
dollars as follows, to wit:— 

“*To plaintiff's said sixty-five acres of wheat hereinbefore men- 
tioned as insured for nine hundred and seventy-five dollars, said 
appraisers assessed and appraised the damages at the sum of seven 
hundred and eighty dollars. To plaintiffs said six acres of oats 
hereinbefore mentioned as insured at and for ninety dollars, said 
appraisers assessed and appraised the damages at ninety dollars. 
To plaintiffs said one hundred and twenty acres of wheat hereinbe- 
fore mentioned as insured for seven hundred and twenty dollars, 
said appraisers assessed and appraised the damages at four hundred 
and eighty dollars, and to plaintiff's said one acre of strawberries 
hereinbefore mentioned as insured for one hundred and fifty dollars, 
said appraiser assessed and appraised the damages at one hundred 
and fifty dollars, which said appraisement represented the true dam- 
age and injury done to plaintiff's said growing crops by said hail.’ 

10. That said appraisers, on the twenty-second day of June, 1882, 
made out and delivered to defendant a statement or report in writ- 
ing, verified by their affidavits, setting out in detail their said ap- 
praisement of the damages aforesaid as here averred and set forth. 

“11. That more than sixty days have elapsed since the aforesaid 
notice and proof of plaintiff's loss and damage were received by de- 
fendant at its office, and that defendant has wholly failed, neglected, 
and refused to pay plaintiff the said sum of one thousand five hun- 
dred dollars, or any part thereof, and has failed and refused to make 
good or pay plaintiff for his said loss and damage, or any part 
thereof. 

“Wherefore plaintiff prays judgment for one thousand five hun- 
dred dollars, together with interest and costs of suit, and for general 
relief.” 

The amended answer of the appellant company, the defendant be- 
low, “ denies that on the nineteenth day of June, 1882, or at any other 
time, plaintiff's growing crops were injured or damaged by hail to 
the amount of one thousand five hundred dollars, or any other amount, 
or that plaintiff sustained damage or loss thereby in respect of his 
growing crops in the said sum of one thousand five hundred dollars, 
or any other sum. : 

“ Denies that the plaintiff and defendant mutually agreed upon W. 
F. Watrous and Charles Warren, or either of them, or any other per- 
son or persons, as appraisers to assess or appraise the amount of 
damage or loss so pretended to be sustained by plaintiff, or that said 
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pretended appraisers acted by any authority whatever, but avers that 
all and each part of said pretended appraisement and each and 
every act of said pretended appraisers in the behalf mentioned in 
said complaint were without authority, irregular, illegal, and void. 

“Defendant for a second and separate defense to the complaint 
herein states that it is a corporation duly incorporated under and by 
virtue of the laws of the State of Colorado, and doing business in said 
county of Larimer; * * * that said articles of incorporation have 
never been amended; that said articles of incorporation were duly 
filed and recorded in the office of the secretary of State of Colorado 
on the twenty-sixth day of August, A. D. 1881, and were duly filed 
and recorded in the office of the county clerk and recorder in and 
for said Larimer County long before the twelfth day of June, A. D. 
1882, and long before the alleged contract between plaintiff and 
defendant was made. 

“ Defendant further states that, by virtue of said articles of incor- 
poration, neither the said the Denver Fire Insurance Company, its 
directors, stockholders, or officers, had or have any right, power, or 
authority, to enter into or make any contracts with plaintiff or any 
one by which said company could insure growing crops of any kind 
against loss or damage by hail, but that all and each of the several 
acts of the said the Denver Fire Insurance Company, its directors, 
stockholders, and officers which are alleged and set forth in the 
complaint herein in reference to the making of said alleged contract 
with plaintiff, and to the insurance and making of the alleged policy 
of insurance to plaintiff and all other acts with reference to the 
terms of the said policy, the alleged agreement to arbitrate any loss 
of plaintiff, and the alleged appointment and finding and appraise- 
ment of said alleged arbitrators, are absolutely null and void, each 
and every act being beyond the scope and power weated by the said 
articles of incorporation in defendant, its direct@mmiiigtockholders, 
and officers. ; 

“ Defendant further states that it is willing to retaii@ll that it has 
received from plaintiff by reason of said alleged poligy@f insurance, 
to wit, three collars, and plaintiff's said promissory Mote for fifty- 
eight dollars and three cents. Wherefore defendant asks to be 
discharged with costs.” 

The articles of incorporation are set out in full in the foregoing 
answer. That portion which is material to the question before us, 
being as follows:— 

“ Know all men by these presents, that we, Archie C. Fisk, Samuel 
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S. Griswold, and Frederick Michel, residents of the State of Colorado, 
have associated ourselves together under the name and style of the 
Denver Fire Insurance Company, for the purpose of becoming a 
body corporate and politic under and by virtue of the laws of the 
State of Colorado, and in accordance with the laws of the said State. 
We hereby make, and execute, and acknowlege three hundred origi- 
nal certificates in writing of our intention to become a body corpo- 
rate under and by virtue of said laws. 

“1. The corporate name and style shall be the Denver Fire 
Insurance Company. 

“2. The objects for which this company is formed are to become a 
body corporate and politic, with power to sue and be sued, to insure 
buildings of all kinds erected or in process of erection, goods, wares, 
and merchandise, machinery, mills, factories, smelters, foundries, ma- 
chine-shops, breweries, and personal property of every description, 
whether in store, transit, or use, from loss or damage by fire, and 
generally do and transact all business necessary to effectually secure 
indemnity from loss or casualty by fire or lightning, and all other 
business transacted by fire insurance companies. To borrow and loan 
money, take mortgages, trust deeds, or other securities, and to pledge 
the property and franchise of the company, both real and personal, 
to acquire by purchase, leases, entry, grant, devise, or gift, or other- 
wise, real estate or other property, and to dispose of said property 
at pleasure, and to perform any and all lawful acts which the direc- 
tors or stockholders may deem necessary for the successful prosecu- 
tion of the business of the company.” 

Appellee demurred to this second defense. The demurrer was 
sustained, and the appellant electing to stand by the answer, the 
damages were assessed by a jury who returned a verdict for one 
thousand two ii@mdred an sixty-five dollars and fifty cents, and 
judgment th was thereupon rendered by the court. The errors 
assigned go@@"§R6 sustaining of the said demurrer and judgment 
rendered. “ai 

The authositie#eited on both sides of the case are very numerous. 
Questions toughiag the ultra vires of corporations have been before 
the courts of probably every State in some shape, and various phases 
of the question have been many times considered by the Federal 
courts, while standard text-books are full of research and discussion 
upon the entire subject. We have examined these authorities with 
care, but a review of them here would be unnecessary labor, since 
both the English and American authorities have been collated and 
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discussed fully in many of the leading cases cited by counsel in their 
briefs filed in the case. In respect to the precise question before us, 
there is apparently much conflict of opinion in the decision of the 
court, such conflict being in many cases apparent only, but in others 
squarely antagonistic. It is quite well settled as a general rule that 
a corporation possesses only such lawful powers as are expressly con- 
ferred by its charter, and such as are clearly incidental or impliedly 
requisite for carrying out the declared objects and purposes of its 
creation. 

On the one hand, itis held by some authorities that acts of a corpo- 
ration in excess of the powers limited by the foregving rule are 
illegal; that any contract made in such excess of lawful authority is 
void and not enforceable, and that neither party to an action founded 
thereon is estopped to plead the ultra vires of the contract in bar of 
such action. 

On the other hand it has come to be the settled doctyine of several 
States that a corporation may be estopped to deny its authority to 
enter into a contract which has been executed, and from which it 
has derived the benefit which it thereby sought. There seems to be 
a@ growing tendency to this doctrine in modern decisions in this 
country, and it is also supported by the authority of English cases. 

As is said in Parish vs. Wheeler, 22 N. Y., 494, a leading case upon 
this subject in the United States: “The executed dealings of corpo- 
tions must be allowed to stand for and against both parties where 
the plainest rules of good faith require. 

Mr. Waterman, in his late excellent treatise upon the specific per- 
formance of contracts, says that it is now settled that a corporation 
cannot avail itself of the defense of ultra vires, when the contract has 
been in good faith fully performed by the other party, and the cor- 
poration has had the full benefit of the performance and of the con- 
tract: Sec. 226. So if the other party has had the benefit of a 
contract fully performed by the corporation, he will not be heard to 
object that the contract and performance were not within the legiti- 
mate powers of the corporation. 

In the case before us the contract, as made by the parties, appears 
to have been fully executed on the part of the appellee, so far as his 
right of action when brought was effected by it. He had paid a 
small portion of money on the amount of the premium agreed to be 
paid and had given a promissory note for the balance. This was all 
he had agreed to do; all that had been éxacted of him by the insur- 
ance company, and this he had performed. It matters not that the 
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note had not been paid, for it was not due when his right of action 
accrued and when he brought his suit. 

It is not contended that the payment of the note was a condition 
precedent to his right of action against the company, since at the 
time of bringing the action the note lacked two months of maturity, 
and there was nothing to be done or performed by him under the 
contract. The performance already made by the appellee had been 
accepted by the appellant company, and so far as it was concerned, 
the execution of the note was the same as a cash payment in full of 
the amount; the company had the benefit thereof. It is argued on 
behalf of the appellant that the courts ought in all such cases to 
sustain the defense of ultra vires, here interposed, on the ground of 
public policy; that the public which confers the corporate powers 
upon such companies has an interest in the protection of innocent 
stockholders and creditors of such companies by confining the exer- 
cise of corporate powers strictly within their authorized limits, and 
this is given in the books as the chief reason for the rule of decision 
in the cases which sustain the defense of ultra vires. 

That the public has such an interest is quite true, but whether to 
afford such protection the defense of ultra vires is always necessary 
in such cases is another thing. Stockholders are but one portion of 
the public; another portion, with equal rights of protection, is that 
with whom these multiform corporations deal in the daily exercise 
of their assumed powers. And it seems illogical to assume that the 
interests of the public would be best subserved by a public policy 
which will allow a corporation, any more than an individual, to vic-~ 
late the principles of common honesty and claim exemption from 
the obligation of its contracts by pleading its own wrong-doing. 
Such policy would rather seem to offer a premium for dishonest 
dealing. 

Besides, both the State which grants these corporate powers, and 
the stockholders for whose benefit such powers are exercised, have 
their remedies, the former by interfering to revoke the charter, and 
the latter by an action to restrain the unauthorized undertakings. 
While courts are inclined to maintain with vigor the limitations of 
corporate actions, whenever it is a question of restraining the corpo- 
ration in advance from passing beyond the boundaries of their char- 
ters, they are equally inclined, on the other hand, to enforce against 
them contracts, though ultra vires, of which they have received the 
' benefit. If the other party proceeds to the performance of the con- 
tract, expending his money and labor in the production of values, 





1886. } Denver Fire Ins. Co. vs. McClelland. 729 


which the corporation appropriates, such corporation will not be ex- 
cused on the plea that the contract was beyond its powers: Bradley 
vs. Ballard, 55 JIL, 413. 

Corporations have the capacity to do wrong, and may overstep 
the limits placed by the law to their powers, and when they violate 
their charters in this respect their acts are illegal, but not necessarily 
void: Bissell vs. Mich. etc. R. R. Co., 22 N. Y., 258. 

The plea of ultra vires is not to be understood as an absolute and 
peremptory defense in all cases of excess of power without regard to 
other circumstances and considerations. The plea is not to be enter- 
tained where its allowance will do great wrong to innocent third per- 
sons: Bissell vs. Mich. etc. R. R. Co., 22 N. Y., 258. Where a certain 
act is prohibited by statute, its performance is to be held void because 
such is the legislative will. So where the consideration of a contract 
is by law illegal, as where the cause of action arises ex turpe. But 
where the act is not wrong per se, where the contract is for a lawful 
purpose @ itself, has been entered into with good faith, and fairly 
executed by the party who seeks to enforce it, we must assent to the 
doctrine of those authorities which hold that the excess of the corpo- 
rate powers of the contracting party which has received the benefit 
of the contract is an unconscionable defense, which may not be set 
up to exempt from liability the party so pleading it. And such, we 
think, is the case before us. 

The answer of the insurance company does not deny the aver- 
ment in the complaint that the company “was doing business in 
Larimer County, in the State of Colorado, as a general fire and hail 
insurance company.” It does not deny it entered into the contract 
of insurance with the appellee in manner and form as alleged in 
said complaint, nor that the contract was executed as averred. The 
sole defense upon which the appellant company relies here is its 
want of authority to insure against hail. By offering to insure the 
property of appellee against damage by hail, and by entering into 
the contract of insurance therefor, it claimed to possess the power 
so to do. It took the appellee’s money and assumed the risk and 
obligation of paying the damage, much or little, that might occur, 
or of having at all to pay, if the contingency of damage should not 
happen within the time covered by the policy. 

A loss having occurred, the company seeks exemption from the 
obligation it entered into by denying that it had any authority to do 
what it asserted the right to do when it voluntarily assumed the 
undertaking. 
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We are aware that the courts have been very slow to concede that 
a defendant setting up as a defense the ultra vires of a contract, 
where said contract was clearly not authorized, should be held lia- 
ble on the contract, since this would appear to sustain the enforce- 
ment of an unauthorized contract, and therefore the cases show that 
whenever the courts could avoid this seeming inconsistency by rest- 
ing the recovery upon some other ground they have done so. This 
has often led to equal inconsistency in other directions. The true 
ground would seem to be that of equitable estoppel, whereby the 
defendant is not permitted to rely upon or show the invalidity of 
the contract In such case, the contract is assumed by the court to 
be valid, the party seeking to avoid it not being permitted to attack 
its character in this respect. , 

The point was strongly insisted upon by counsel for appellant in 
argument, that one dealing with a corporation is bound to know the 
extent of its powers to contract, that the corporate name itself indi- 
cate the scope of its business, and the record of its charter @ articles 
of incorporation furnishes notice of the extent and limitation of its 
corporate powers and authority to contract. 

While as a general proposition this is true, yet it must be con- 
ceded that this constructive notice is of a very vague and shadowy 
character. Every one may have access to the statutes of the States 
affecting companies incorporated thereunder, and to their articles 
of incorporation, but to impute a knowledge of the probable construc- 
tion the courts would put upon these statutes and articles of incor- 
poration to determine questions raised upon a given contract pro- 
posed, is carrying the doctrine of notice to an extent which can only 
be denominated preposterous. It was in answer to the same point 
that Chief Justice Comstock observed, in his opinion in a leading 
case upon this question, that “a traveler from New York to Missis- 
sippi can hardly be required to furnish himself with the charters of 
all the railroads on his route, or to study a treatise on the law of 
corporations:” Bissell vs. M.S. & N. J. R. R. Co., 22 N. Y., 258. It 
was urged in argument on behalf of appellant that the State, which 
created these corporations for public good, has such an interest in 
their existence and perpetuity that public policy should be inter- 
posed to keep them within the legitimate exercise of their powers. 
This may be true to a certain extent, and the State may interpose 
to revoke their charters for an abuse thereof; but we take it that it 
is no more the public policy of the State to protect the business of 
private corporations than that of its individual citizens; and to 
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invoke public policy in a case like the one at bar, in order to pre- 
vent a corporation from doing wrong, by punishing the other party, 
would differ little from asking a court, on the ground of public pol- 
icy, to prevent the obtaining money or goods through false pre- 
tenses by holding that the party defrauded should be punished by 
the loss of his money or goods. 

While such wrong may be prevented by interference on the part 
of the State, or stockholders of the company, it cannot well be said 
that to cure the evil it is necessary in every case to exempt the com- 
pany from the liability of its unauthorized engagements. 

The principle of estoppel by conduct is the same principle which 
is applied by courts in holding that the statute of frauds, by which, 
under the general rule, a contract would be void, is never to be used 
for the protection of a fraud. 

The essential elements of an estoppel by conduct are laid down 
by this court in Griffith vs. Wright, 6 Col., 248, to be that: 1. There 
must have been a representation or concealment of material facts; 
2. The representations must have been made with knowledge of the 
facts, unless the party representing was bound to know them, or 
that ignorance thereof was the result of gross negligence; 3. The 
party to whom it was made must have been ignorant of the truth of 
the matter; 4. It must have been made with the intention that the 
other party should act upon it; but gross and culpable negligence 
on the part of the party sought to be estopped, the effect of which 
is to make a fraud on the party setting the estoppel, supplies the 
place of intent; 5. The other party must have been induced to act 
upon it. The case before us seems to be fairly brought within the 
foregoing rules and definitions. The insurance company, through 
its agent, not only concealed the want of authority to insure against 
hail, which it now sets up, but its open, notorious acts in soliciting 
policies of this character throughout the country, impliedly held out 
and represented its authority for such business. 

Such agent was certainly bound to know the extent of the au- 
thority of the company he represented, and if his acts in the premi- 
ses were not done with full knowledge of the facts his ignorance in 
this respect was gross and culpable negligence. 

That the appellee was ignorant of the truth of the matter of want 
of authority in the company is not denied by the appellant company, 
except by an inference which, it is argued, is to be drawn that the 
articles of incorporation and the record thereof furnished construc- 
tive notice of the extent of authority of said company. But it seems 
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to us that such an inference is rebutted by the presumption fairly 
arising from the nature of the transaction, that the appellee would 
not have paid his money for the performance of a promise which he 
was void; that its performance could not be enforced, and that his 
money would be utterly thrown away. 

That the offer of the appellant to insure, and the representations 
made to induce the appellee to enter into the contract of insurance 
were made with the intent that the appellee should act thereon, is 
self-evident from the nature of the transaction, and the acceptance 
by the appellee of the offer so made by the appellant; and that the 
appellee was induced to act up the offer and representations so 
made is equally apparent, for the act was an obvious sequence of 
the inducement. 

It was strenuously contended by counsel for apellant in the oral 
argument of this case that whether the contract in a case of this 
kind is executed or not is immaterial; that the true grounds of lia- 
bility depend upon, and should be placed upon, the fact of whether 
the elements of estoppel exist; whether the conduct of one party 
has been such as that the other party would be defrauded or injured 
thereby unless the contract should be enforced. 

However this may be in respect to the other cases, or as a general 
rule, we are quite willing to assent to this view in the particular case 
before us, and to rest our decision upon the ground of estoppel by 
the conduct of the appellant company. 

We do not say that the directors or acting officers of such com- 
pany may act in excess of their legitimate powers against the inter- 
ests and contrary to the will of the stockholders of such company; 
but while admitting the excess of proper authority, we think, on 
principle and the weight of modern decisions, that if the stock- 
holders, whose business it is to see that their own managing officers 
act within the proper scope of their powers, either expressly, or by 
silence impliedly, assent to acts done on their behalf in excess of 
authority they should be held estopped to deny that such acts were 
authorized. 

The appellant company here offered to pay back the money and 
return or cancel the note given for the policy, and counsel urgently 
contended that this is all that legally can or rightfully ought to be 
exacted. This would not place the appellee in statu quo. Every 
insurance company would be ready‘and willing to do that much 
after the loss had occurred, on condition of exemption from pay- 
ment of the loss. The damage to appellee is the loss of his crops 
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against which the appellant undertook to secure him. After the loss 
it was too late for appellee to insure in another company having 
unquestioned authority to insure against such loss. 

We therefore conclude that since the contract of insurance, though 
it may have been beyond the scope of the proper object and pur- 
poses of the company, as expressed and conferred by their articles 
of incorporation, was neither by statute nor by their charter ex- 
pressly forbidden, nor in its nature illegal or improper, and since 
the conduct of the company in soliciting the insurance and entering 
into the contract therefor under the circumstances disclosed by this 
case was such that to exempt it from its engagements thereunder 
would result in injuring and defrauding the appellee, who in good 
faith dealt with the company under the belief of its rightful au- 
thority in the premises, the defense of the appellant company inter- 
posed against its liability on the contract is inequitable, unconscion- 
able, and should not be allowed. 

It is admitted that a contract is not enforceable when prohibited 
by statute; when not so prohibited, however, and when not illegal 
or immoral in its nature, nor contrary to sound public policy, a 
contract, even ultra vires, may be enforced, when, under the cir- 
cumstances of its execution, every consideration of justice requires 
it. This is the ground of decision in most of the cases relied upon 
by the appellee in the case. 

As is said by the Supreme Court of the United States in the case 
of Zabriskie vs. Cl., Col, & Cin. R. R. Co. et al., 23 How. 400: “A 
corporation, quite as much as an individual, is held to a careful ad- 
herence to truth in their dealings with mankind, and cannot, by 
their representations or silence, involve others in onerous engage- 
ments, and then defeat the calculations and claim their own conduct 
has superinduced.” 

Among the many authorities examined in support of our views in 
this case, we cite the following: Parish vs. Wheeler, 22 N. Y., 503; 
Bissell vs. M. S. ete. R. R. Co., id., 258; Bradly vs. Ballard, 55 IIL, 
413; Whitney Arms Co. vs. Barlow, 63 N. Y., 69; Darst vs. Gale, 83 
Ill., 141; State B’d of Agr. vs. Citizens’ Street R’y Co., 47 Ind., 407; 
Oil Cr. etc. R. R. Co. vs. Pa. Trans. Co., 83 Pa. St., 166; Argenti vs. 
City of San Francisco, 16 Cal., 255; State of Ind. vs. Woram, 6 Hill, 
37; Converse vs. Norwich & N. Y. Trans. Co., 33 Conn., 180, modi- 
fying the doctrine in the case of Hood vs. N. Y. & N. H. R. R. Co., 
22 Conn., 502; Chicago Build. Soc. vs. Crowell, 65 Ill., 453; Ward 
vs. Johnson et al., 95 Ill, 215-240; Zabriskie vs. Cl., Col., & Cin. R. 
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R. Co. et al., 23 How., 398-401; Hitchcock vs. Galveston, 96 U. S.. 
341-351; Nat. Bank vs. Matthews, 98 id., 621; Manville vs. Belden 
M. Co. (McCrary, J., U. S. Cir. Ct.), 3 Col. Law, 558; Green’s Brice’s 
Ultra Vires, 371, and cases cited; Sedewick's Stat. and Const. L., 90; 
Waterman’s Specific Perf. Cont., cited supra. 

The judgment of the court below is affirmed. 

Judgment affirmed. 

Beck, C. J., and Hexm, J., concurring. Private corporations are 
creatures of statute, and derive their powers solely therefrom. Upon 
weighty considerations of public policy, and of private equity as 
well, the principle has been universally recognized that the char- 
acters of general laws through which these corporations derive their 
existence absolutely control their action; that a contract made or an 
act done by them which is not in any manner authorized by some 
express provision of the charter or law of corporations, or which 
may not be clearly implied therefrom, is ultra vires; and that such 
usurpation of power may be relied upon as a complete defense to a 
suit growing out of the unauthorized act or contract. 

But, for the purpose of avoiding the infliction of manifest injustice 
in given cases, many courts of the highest respectability have seen 
fit to recognize an exception to the foregoing doctrine. This ex- 
ception, when admitted, is always based upon principles largely 
analogous to those supporting equitable estoppels. The decisions 
recognizing it hold that where a corporation receives and retains 
the full benefit of a contract, and a failure to perform on its side 
would result in palpable injustice to the other contracting party, it 
is estopped from escaping liability thereunder through a plea of 
ultra vires. 

We are inclined to the opinion that cases sometimes arise wherein 
this exception, properly understood and limited, should be held 
applicable. Ifa private corporation has accepted and retained the 
full benefits of a contract which it had no power to make, the same 
having been performed by the other party thereto; and if the trans- 
action is of such a nature that the party thus performing will suffer 
manifest injustice and hardship unless permitted to maintain his 
action directly upon the contract, no other adequate relief being at 
his command, we think*the defense of ultra vires may be disallowed. 
This, however, does not do away with the objectionable character of 
the unauthorized contract. It admits the legal wrong committed by 
the usurpation of power, but denies the equitable right of the cor- 
poration to profit through such wrong at the expense of parties con- 
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tracting with it; the corporation, having received and retained the 
benefit of the contract, is denied the privilege of invoking the ille- 
gality of its act, and thus avoiding consequences naturally flowing 
therefrom. 

The circumstances attending and surrounding the transaction now 
before us, in our judgment, render this an appropriate case for the 
application of the foregoing equitable doctrine. For this reason we 
concur in the conclusion arrived at by Mr. Justice Stone, who writes 
the principal opinion. 





COURT OF APPEALS OF TEXAS. 


CONTINENTAL INS. CO. 
Us. 
G. A. & I. S. BUSBY.* 


An insurance policy containing stipulations in these words: ‘‘This company 
may, at any time, cancel this policy by returning the unexpired premium 
pro rata.” ‘The assured may, at any time, have the policy canceled by 
paying the customary short rates for the expired time of full term,” can 
be canceled by the insurer, but the notice of cancellation must be given and 
the return premium tendered at the same time. Without both concurring 
the policy cannot be canceled. 


the company becomes aware of a violation of any condition of the policy 
and fails to cancel same, but receives a premium thereon, the policy con- 
tinues in force to the expiration of the term paid for unless the policy be 
canceled as above. Where the policy is one continuing in force upon the 
payment of yearly installments, if the policy be not canceled as above, 
and upon any installment becoming due a tender is made and refused, the 
policy continues in force ; but where the money is not actually offered but 
the insured proposes to get the money and pay the installment if the agent 
would state that the policy is good, there is no such tender as will bind 
the insurer. 


Houtcueson & Carrineton, for Appellanis. 
Boone & Cosss, for Appellees, 


Ware, P. J. 
Appellant company insured appellees’ house for $600 under a pol- 
icy known as the “ Farm Installment Policy,” for a period extend- 
ing from May 1, 1882, to October 1, 1887. The assured executed 
therefor to the company a note for $11, payable October 1, 1882, 
— and also executed an obligation for $32, as follows :— 


* Opinion delivered, January 30, 1886.—From Texas Law Review. 
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Thirty-two dollars, for value received in policy No. 3,592, dated the first 
day of May, 1882, insured by the Continental Insurance Company of New 
York, we promise to pay said company, or order, by mail if requested, eight 
dollars and 00 cents, upon the first day of October, A. D. 1883, and eight dol- 
lars and 00 cents upon the first day of October, 1884, and eight dollars and 00 
cents upon the first day of October, 1885, and eight dollars and 00 cents upon 
the first day of October, 1886, without interest ; and it is hereby covenanted 
and agreed that, in case of the non-payment at maturity of any one of the in- 
stallments herein named, the whole amount of installments remaining unpaid 
on said policy shall become immediately due and payable. 

[Signed] G. A. & I. 8. Bussy. 


Busby paid the premiums due October, 1882, and October, 1883. 
In January, 1883, he vacated his premises and rented to a tenant. 
At the time the policy was issued there was no rule of the company 
prohibiting the assured from renting houses covered by policies to 
be occupied by renters or tenants. Such a rule or provision was, 
however, afterward adopted, and it would seem that Busby learned 
of the existence of such rule at or about January, 1884, when he 
had rented the house to a tenant, for he notified Bridges, the 
agent of the company, of the fact of his having rented the prem- 
ises to, and its occupancy by, a tenant. Bridges told him that the 
company did not like for tenants to occupy dwellings insured by 
them; but he made no objections, nor was anything said about can- 
celing the policy or returning the ratable proportion of the unearned 
premium. 

Up to this time, then, there was and has been no attempt at a 
cancellation by the company. Had it desired to do so, on account 
of the rule it had adopted with regard to occupancy and posses- 
sion by tenants, it would have the unquestioned right to cancel 
under the fourth paragraph in the general provisions of the pol- 
icy, which is: “This company may at any time cancel this policy, 
returning the unexpired premium pro rata.” “The assured may 
at any time have the policy canceled by paying the customary 
short rates for the expired time of full term.” 

“Tt need hardly be said that when the contract has once been 
entered into and becomes binding upon the parties, it cannot be 
canceled by either, unless the right be reserved :” May on Insur- 
ance, par. 67. 

“ Right to cancel a policy is strictly construed. This right can 
only be exercised within the limits of good faith. A substantial 
change in the circumstances increasing the risk is the usual and 


sufficient ground on the part of the insurers :” idem, par. 574. 
Vou. XV.—47. 
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In order to effect such a cancellation the rule in all such cases is 
that “it is incumbent upon the company desiring a cancellation of 
the policy before its expiration, to notify the assured that such can- 
cellation had been made, accompanying the notice with a tender of 
the amount of premium for the unexpired term. Neither of these 
prerequisites standing alone could suffice to release the company 
from its obligation, but both must concur before, under the law, the 
appellant could avoid the liability and terminate the contract. The 
notice should be, in effect, that the contract is terminated, and not 
that it will be terminated at a future day; and the amount to be 
returned should be paid or tendered to the assured. * * * The 
act of refunding and cancellation must be simultaneous :” Wood on 
Ins., par. 106. 

It is clear then that in January, 1884, though the company knew 
that a tenant had been put into the house, they did not avail them- 
selves of the right to cancel the policy, and not having done so, re- 
mained liable under it so long as it subsisted. The premium paid 
by Busby October 1, 1883, continued the policy-for one year, or up 
to October 1, 1884, unless it should be canceled by one or other of 
the parties under the reserved right. No steps were taken by 
either party to cancel and matters remained in this situation, the 
assured retaining his policy and the company his notes, until Sep- 
tember 15, 1884, when Busby, the assured, received from the agent 
of the company a letter containing the following notice, viz. :— 


The third installment given for the payment of your premium for insurance 
in this company under policy No. 3,592 will fall due on the first of October, 
84 (next month). The amount due is $800. * * * We feel assured you 
will take pleasure in paying promptly the above note, thus setting an exam- 
ple for our imitation in the faithful payment of any loss that may occur under 
your policy. Respectfully yours, 

Epwarp L. BripGEs, Agent. 


It is made, however, to appear by the testimony of the agent 
Bridges, that this notice was not sent by himself, but through mis- 
take by a clerk in his office. A few days after the receipt of this 
notice, and before the premium installment would fall due on Octo- 
ber 1, Busby met Bridges, the agent of the company, and stated to 
him that “he had received the notice and was ready, and offered to 
pay the note then if he would receive the money.” Bridges replied 
that the company would not permit him to receive money upon pre- 
mium notes where the property was occupied by tenants, “and said 
he would not receive it upon that ground.” Busby testified that he 
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told Bridges that he would go and get the money if he (Bridges) 
would say that the policy was good. He never made any offer to 
pay because the agent told him he would not receive it, and it would 
be useless to do so. 

On October 1, 1884, when the second installment fell due, Busby 
did not pay the same, nor did Bridges return his notes or obligation 
and demand a return of the policy for cancellation. Nothing fur- 
ther was said or done by eithcr of the parties about the matter, 
until December 4, 1884, when the house which was insured was 
burnt by fire. After its destruction Busby notified the company and 
demanded the money for which it had been insured. This they re- 
fused to pay, whereupon he instituted this suit and recovered the 
judgment against the company here appealed from. 

A risk taken by a policy of insurance may be terminated in sev- 
eral ways. “It may be terminated either by expiration of the 
term for which the insurance was effected; by a voluntary abandon- 
ment of the contract; by mutual consent; by a cancellation by the 
insurer or a surrender of the insured; in either case by some 
power reserved in the contract; by breach of some condition by 
the insured, of which the insurer takes advantage, or by the happen- 
ing of the contingency insured against :” 4 Waite’s Acts. and Defs., 
p- 71. And while, as we have seen, cancellation is one mode, and 
that the right to cancellation depends upon notice and payment of 
the return premium, and that the policy does not terminate in such 
cases until the return premium is paid or tendered: 4 Waite’s 
Acts. and Def., p. 72. Still, that is not the only mode of terminat- 
ing the risk. As stated above, a policy may be forfeited by a breach 
of some condition contained in it. And, “in case of a claim that 
the insurance has been forfeited by a breach of some condition, it 
will depend on its terms whether the policy becomes void at once 
or the company must avoid it by some act on their part:” idem, 72, 

One of the conditions in the policy was: “This company shall 
not be liable for any loss or damage under this policy if default 
has been made in the payment of any installment of premium due 
by the terms of the installment note.” Now, when the loss and de- 
struction of the property occurred on December 4, 1844, the pre- 
mium due on the installment note for October 1, had never been 
paid by Busby, the insured. There can be no question but that “the 
payment of the premium is a condition precedent to the right to 
recover for a loss” (Bergsen vs. Builder’s Ins. Co., 38 Cal., 541), 
unless this condition precedent was waived by the company, which 
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they could do (Baptist Church vs. Brooklyn Ins. Co., 19 N. Y., 5 
Smith, 305), or by their act had rendered its specific performance 
unnecessary, then the breach of failure to perform by the assured 
would be a termination of the risk and the company would be no 
longer liable under the contract, and could treat it as rescinded 
from that time. In such a case the company would not be bound 
to cancel the policy, for the policy being in hands of the assured, 
was beyond the control of the company. Nor was the company 
bound to pay the unearned premium, because no premium has 
been paid or due the assured. It is true the company might have 
surrendered up the notes, but we are not advised that that act 
would be a necessary prerequisite to a rescission which had already 
been accomplished by the act of the other party. 

But it is contended that a tender of the premium to the agent of 
the company was made by Busby, and that this tender and its re- 
fusal by the agent obviated the obligation to pay the premium on 
October 1, 1884. It has been held that a tender is equivalent to 
payment, if the premium could have been paid in the funds tend- 
ered : N. Y. Ins. Co. vs. Clopten, 7 Bush., Ky., 179. 

With regard to this matter of tender, as we have heretofore seen, 
Busby after receiving the notice mentioned, and before the first of 
October, 1884, told the company’s agent that if he would make the 
policy good he would pay it, and the agent refused to take the 
money. Bridges, the agent, testified that he saw Busby either the 
first, or just before, or just after October 1, and that Busby then 
told him he would pay the premium, and he refused it. He says “ it 
would have been useless for him to have counted out the money to 
me, for I would not have received it, because of my instructions 
from the company not to receive it on the ground that the house was 
occupied by a tenant.” It will be noticed that he does not fix the 
time of the tender in this statement. On his examination in chief he 
had stated that soon after September 15, perhaps a day or two be- 
fore the note was due, or maybe not so long, the plaintiff, Busby, 
met the witness on the street and said: “I will pay you that pre- 
mium if you will say that the policy is good, and he (witness) then 
told him (Busby) that the company refused to take the money, and 
he would have refused to take the money if it had been offered, but 
it was not, and the matter then ended.” ‘This statement is corrobo- 
rated by the testimony of Busby, who fixed the time of the tender 
before the note fell due. Now, if this tender was a good, valid, and 
sufficient one, it was equivalent to a payment, and in that event the 
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company under the contract could, by virtue of the reserved right, 
have cancelled the contract even then, but in the exercise of the 
right to make their action binding, the assured should have been 
informed in no unmistakable terms, that the company would insist 
upon a forfeiture, and at the same time a notice should have been 
given that the policy was canceled then and there : Crescent Ins. 
Co. vs. Griffin, 5 Texas Law Review, 695; Life Ins. Co. vs. LePert, 
52 Texas., 504. 

This was not done, and consequently there wis no valid forfeiture 
or cancellation of the policy by the company. This renders it nec- 
essary to determine, and the whole subject-matter turns upon the 
validity and sufficiency of the tender as obviating the necessity of a 
payment by the assured, was the tender valid ard sufficient by 
law? Concede that the tender was made before the note was due ; 
the money was not actually produced; the tender was not an abso- 
lute one because it was coupled with the condition that the agent 
should say that the policy was good. 

Mr. Greenleaf says, To support the issue of tender of money it is 
necessary for the defendant to show that the precise sum was actu- 
ally produced : 2 Greenl. Ev., 13 ed., sec. 601. It must also appear 
that the money or other thing tendered was actually produced to 
the creditor : idem, sec. 602. It must also appear that the tender 
was absolute, for if it be coupled witha condition * * * the 
tender is not good : idem, 605. As to the time of tender, it must 
in all cases by the common law be made at the time the money be- 
came due : idem, 607. The production of the money is dispensed 
with if the party is ready and willing to pay the sum, and is about 
produce it, but is prevented by the creditor’s declaring that he to 
will not receive it. * * * The money or other thing must bo 
actually at hand and ready to be produced immediately if it shall be 
accepted; as for example, if it be in the next room or upstairs; or 
if it be a mile off, or can be borrowed and produced in five minutes, 
it is not sufficient: idem, 606. In this case Busby did not have 
or produce the money. Busby says he told Bridges that he would 
go and get the money if he (Bridges) would say that the policy was 
good. 

As to'the time of making the tender, “it is the rule of the com- 
mon law that a tender must be made on the very day on which the 
money is due if that day is fixed and made certain by the contract 
(Dixon vs. Clark, 5 C. B., 365; Powe vs. Powe, 42 Ala, 113; Toulu- 
ine vs. Sager, idem, 127), and a tezder of money before it is due is 
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of no avail, as the creditor is not bound to receive it before it is due 
according to the terms of the contract: Lillon vs. Britton, 4 Halst., 
N. J., 120; Saunders vs. Frost, 5 Pick., 267; Mitchel vs. Cook, 29 
Barb., 243. When the money is not to become due on a fixed day, 
nor until demand is made, no tender need be made before such de- 
mand, since the money will not be due before that time. But when 
the money is to be due or payable on or before a specified day a 
tender may be made at any time before the day fixed, because the 
debtor has the option on that day or before that time, if he so elects: 
7 Waite’s Acts. & Defs., pp. 580, 581. 

In this case the time of payment was absolutely fixed, not on or 
kefore, “ but upon the first day of October, 1884.” Had then Bus- 
by’s tender been otherwise sufficient, it was not sufficient unless af- 
terward made upon October 1. He was put upon his notice that the 
company would not receive the payment, and to have put them in 
default, so as to make his tender available he should have made it 
again on the day when by his contract he had obligated himself that 
the money should be paid. A failure on his part to make the 
tender on that day does not entitle him to plead a waiver of pay- 
ment by the agent at a former day or time, even had his former 
tender been sufficient, which under the rules of law it was 
not. What then is the statute of the case? By his contract 
he was to pay October 1. He has not done so. He has not 
absolved himself from this obligation by tendering the money 
when due, ncr has the company estopped itself in waiving the 
payment by refusing to receive it when lawfully tendered. By ex- 
press terms of the contract or policy he agreed that the company 
should not be hable, if default was made in the payment of any of 
his installment premiums. He has made default; he has committed 
a breach of one of the most important conditions of the contract. 
This of itself was a termination of the risk under the contract so far 
as the company was concerned. It is not a question of cancellation, 
but of forfeiture and abandonment on breach of the contract by one 
of the parties thereto. As before stated, conceding that the tender 
was made before the note was due, then this action is, in effect, a 
suit for specific performance of a contract by a party who has him- 
self breached the contract. F 

A well-established and familiar rule of equity is that a party who 
is himself in default is not entitled to claim specific performance. 
Mr. Story says: “In cases of covenants and other contracts, when 
specific performance is sought, it is often material to consider how 
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far the reciprocal obligations of the party seeking the relief have 
been fairly and fully performed, for if the latter have been disre- 
garded, or they are incapable of being substantially performed on 
the part of the party so seeking relief, or from their nature they 
have ceased to have any just application by subsequent events, or it 
is against public policy to enforce, then courts of equity will not in- 
terfere ”: 1 Story’s Equity Jur., 12 ed., sec. 736. 

If, on the other hand, however, a tender in fact made on October 
1, which is a question left in doubt by the testimony of Bridges, the 
agent, then under the rules of law announced the appellee, the pol- 
icy not being ipso facto, Busby would be entitled to a specific per- 
formance recovery. If this question had not been left in doubt we 
should have reversed the judgment and rendered one in favor of ap- 
pellant. As itis, we shall reverse the case and remand it for an- 
other trial. Reversed and remanded. 
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SUPREME COURT OF PENNSYLVANIA. 


Frror to the Court of Common Pleas, No. 4, of Philadelphia County. 





DAY 
US. 
NEW ENGLAND MUTUAL LIFE INS. CO. 


The law relating to attachments contemplates actual proceedings resulting 
in judgment for one party or the other, and not for an entire suspension 
of proceedings for an indefinite period. 


A policy of insurance upon the life of A was taken out, payable to A, his ex- 
ecutors or administrators, for the benefit of his widow if any ; later, and 
when A was a widower, an attachment execution was issued by B, a cred- 
itor of A, against the insurance company as garnishee of A; before an ap- 
pearance entered or plea pleaded, A died, leaving no widow. Held, that 
the sum due from the insurance company on the policy was not, upon the 
death of A, bound by the attachment of B, but passed at once to his—A’s— 
legal representatives as assets. 

Boude insured his life in the New England Mutual Life Insurance 
Company, payment to be made to “ Boude, his executors or admin- 
istrators in sixty days after the due proof of the death of * * * 
Boude, after deducting therefrom all indebtedness of the party to 
the company, together with the residue, if any, of the year’s pre- 
mium, for the benefit of his widow, if any.” Day, who was a cred- 
itor of Boude, obtained a judgment against him; later, Day issued 
an attachment execution against the New England Mutual Insur- 
ance Company, as garnishee of Boude, who was living at the time, 
and a widower; before appearance entered or plea pleaded, Boude, 
being yet a widower, died. The jury rendered a special verdict, in 
effect that the attachment had been served; that Boude had held 


* Decision rendered, February 15, 1886.—From Eastern Reporter. 
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the policy of insurance; that he was a widower at the time of the 
issuing of the attachment, and so continued till the time of his death; 
that at the time of his death the policy was outstanding and in full 
force, and that no change had been made in the beneficiary; that a 
sum was due upon the policy, and that if the court be of the opinon, 
etc. The judgment was entered for defendant. 


F. F. Brieutry, for Plaintiff in Error. 


The fifty-fifth section of the act of 13th June, 1836, enacts that 
foreign attachments may be levied of debts due and owing at 
service of the writ, or “at any other time.” The thirty-fifth section 
of the act of 16th June, 1836, enacts that debts may be levied and 
attached “in the manner allowed in case of foreign attachment.” 
Under these acts it is well settled that an attachment execution 
binds everything that comes into the hands of the garnishee until 
plea pleaded: Benners vs. Buckingham, 5 Phil., 68; Mullen vs. Ma- 
guire, 1 W. N. C., 577. The policy of insurance in this case is pay- 
able to “James H. Boude, his executors or administrators, for the 
benefit of his widow, if any.” He left no widow, and it became pay- 
able as if such beneficiary clause did not exist, viz.: to “James H. 
Boude, his executors or administrators.” The contention of the 
defendants in the court below was, that the fund was not bound by 
our attachment, because it never was payable to James H. Boude, 
as, by its very nature, it was not payable at all until James H. Boude 
himself ceased to exist, and this seems to be the view that the court 
below took of the matter. In reply, it is submitted that the policy 
is in words payable to James H. Boude, und that, as was said in 
Deginther’s Appeal, 83 Penn. St., 337, the argument is “too refined” . 
that a man could not be considered the owner of that which could 
not come to his estate until after he ceased to exist. In other words, 
at a man’s death his estate includes not only that which he dies pos- 
sessed of, but also he is considered as having owned that, which 
comes to his estate on the contingency of his death. On what other 
theory could it pass to his heirs and distributees? Can it for a mo- 
ment be contended that such a fund would not pass under his will? 
It is admitted by the other side that this fund is liable for his debts. 
If so, it must be on the principle that it is considered as having 
been his at the time of his death. When James H. Boude died, 
therefore, on June 8, 1884, this insurance money became to all in- 
tents due him, and being so, it was a debt “due and owing ” before 
plea pleaded, and was bound by this attachment. It is further con- 
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tended that the policy of insurance was itself attachable. A policy 
of insurance is a chose in action for the payment of money at a 
future day. “It is a mere contract to pay a certain sum of money 
on the death of a person, in consideration of the due payment of a 
certain annuity for his life:’ Baron Parke, cited by Reed, J., in 
Elliott's Appeal, 50 Penn. St., 75. A check payable at a future day 
is attachable: Fulweiler vs. Hughes, 17 Penn. St., 440; Walker vs. 
Gibbs, 2 Dall., 211; Franklin Fire Ins. Co. vs. West, 8 W. & S., 350; 
Coates vs. White, 39 Leg. Int., 60, Thayer, P. J. And a promissory 
note not yet due: Kieffer vs. Ehler, 18 Penn. St., 388; Kent vs. Nav. 
Co., 1 Tr. & H., 1,183; Day vs. Zimmerman, 68 Penn. St., 72. 

So is rent falling due after service of writ: Derham vs. Berry, 5 
Phil., 475. It is a chose in action belonging to the assured: Keller 
vs. Gaylor, 3 Ins. L. J., 303; Bliss Ins., 526. Policies are securities 
for money, valuable choses in action, which can be sold at public or 
private sale, and are included in the general words “ personal estate 
or property:” Elliott’s Appeal, 50 Penn. St., 80; Stokae vs. Cowan, 
7 Jur. (N.8.), 901. The proceeds of a policy on testator’s life pass 
under a bequest of “ any money he might die possessed of, or which 
might be due and owing to him at the time of his decease:” Petty 
vs. Wilson, 4 L. R., Ch. App., 574; McCord vs. Noyes, 3 Bradf., 139; 
Bliss Ins., 540. A policy passes under a bequest of “debts and 
debentures:” Phillips vs. Eastwood, Lloyd & G. Cas. temp. Sugd., 
270. A life policy, while the insured is still alive, may be reached 
and made to apply on a debt due from the owner: Bliss Life Ins., 
592, citing Anthracite Ins. Co. vs. Sears, MSS., Sup. Ct., of Mass. 
The attachment is an equitable assignment of the thing attached, a 
- substitution of the plaintiff for the defendant to the latter’s right 
against the garnishee: Reed vs. Penrose, 36 Penn. St., 229. It puts 
the attaching creditor in the same relation to the garnishee as was 
occupied by the defendant before the attachment was laid: Fessler 
vs. Ellis, 40 Penn. St., 248; Manigle’s Estate, 32 Leg. Int., 83; Self- 
ridge’s Appeal, 9 W. & S., 55. He stands “in the shoes of the de- 
fendant:” Patten vs. Wilson, 34 Penn. St., 299; Strong vs. Bass, 
35 id., 333. 


Samvet C. Perxrs and Lewis Stover, for Defendanis in Error. 

The first position taken by the plaintiff in his argument is stated 
far too broadly, viz., that an “ attachment execution binds everything 
which comes into the hands of the garnishee until plea pleaded.” 
Neither is he sustained by the two cases cited—Benners vs. Buck- 
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ingham and Mullen vs. Maguire. The two cases decide only that 
things, otherwise subject to attachment, are bound in the hands of 
the garnishee though they came into his hands after service of the 
attachment. To this we assent; but we do not agree that every- 
thing is subject to an attachment; neither do we dispuie the prin- 
ciples decided in Degenther’s Appeal; we admit that everything in 
esse or in posse belonging to a decedent are assets in the hands of 
his administrator; but it does not follow that every asset is subject 
to attachment. The point in Elliott’s Appeal was whether an as- 
signee for creditors, or an executor in trust for creditors, could attack 
the voluntary assignment of a policy in fraud of creditors. And this 
court held that they could, but at the same time the court pointed 
out the distinction between such persons and judgment creditors, 
holding that the latter could not, because the policies are not sub- 
ject to execution under the statute of Elizabeth. Neither does it 
follow that a thing may be attached because it may be assigned. 
We are told that Esau sold his birtbright, but no one would think 
of attaching such a thing. A test as to what may be attached was 
given by this court in the case of Bunn’s Appeal, 14 W. N. C., 193. 
The plaintiff contends further that there was an attachable interest in 
the policy during the lifetime of the defendant. There certainly was 
no debt then due him nor cause of action vested in him nor his legal 
representatives in his exclusive right, and although his assignee 
in bankruptcy or in insolvency might have compelled an assign- 
ment from the defendant, it would not have given them any right 
of action against the assurers. The distinction between a policy of 
insurance and a promissory note, draft, or check, is this: Here no 
debt arises until the conditions are performed; there a debt exists 
but payable in future. The garnishee here may safely answer that 
he owes defendant no debt or demand; there he must admit a pres- 
ent debt though payable in future, which, of course, will be bound 
by the attachment. But here the execution finds no goods, and of 
course must be returned “nulla bona.” In the case of Peebles vs. 
Meeds, 96 Penn. St., 150, where an attachment was laid on a due- 
bill for $2,000, payable in board, Gordon, J., says, page 154: 
“Whether or not a claim such as this is attachable is the question 
for our solution. We think it is not. It is not a debt due at the 
present, or which will become due in future, so that no judgment 
can be had against the garnishees in this form.” It may be argued 
that this debt is payable in future; that is true if the conditions be 
performed, but it is not payable to the defendant in his lifetime, nor 
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to his legal representatives after him, except as trustees for all his 
creditors. The defendant could not transmit this debt to his heir 
at law unincumbered with his debts, and surely the rights of the 
attaching creditor can rise no higher than the defendant’s. “The 
writ of attachment cannot create a liability :’ Bunn’s Appeal, at 
page 201. Neither can the equities of other creditors be worked out 
under this writ. “An attachment in execution is strictly a statutory 
remedy for the sole benefit of the attaching creditor. * * * It has 
no machinery by which other creditors can be introduced.” Same 
case, page 203. 
GREEN, J. 

The wife of the assured having died during his life, the fund 
attached may be regarded as if it were due upon an ordinary 
policy payable upon the death of the assured. This policy was not 
in any circumstances payable to the assured himself nor to any one 
during his life. It was only payable after his death, and as it was 
never assigned it was payable only to his executors or adminis- 
trators. No title to have the fund ever existed except in the legal 
representatives of the deceased. No action could by any possibility 
have been maintained for the recovery of the money by the deceased 
in his lifetime, nor by any other persons except upon the condition 
that he had first died. His death was simply and absolutely indis- 
pensable to the existence of any right of action on the policy. More 
than this, if the assured had voluntarily surrendered the policy at any 
moment before his death, or if it had become forfeited by breach of 
condition, no right of action would ever have existed even in his 
legal representatives. Still more, at no time during his life could 
the proceedings upon the attachment have been brought to final 
judgment in favor of the attaching creditor, because it could never 
be known until the death of the assured had actually transpired 
whether any money would become due upon the poly. The law 
regarding attachments contemplates, and provides for, actual pro- 
ceedings resulting in judgment for one party or the other, not for 
entire suspension of proceedings for an indefinite and uncertain 
period. A policy effected at the age of twenty-one payable at death 
might not become payable in fact for sixty or more years. Can it 
be that an attaching creditor upon such a policy could demand the 
judgment of a court against the company as garnishee, payable at 
the death of the assured, or as an alternative claim that the court 
should suspend all proceedings until the assured shall die? It is 
incredible. No judgment could be given in advance of death be- 
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cause no court could possibly know for what amount the judgment 
should be rendered, nor whether any amount would ever become 
due. On the other hand an order to suspend proceedings during 
the life of the assured is so entirely at war with the whole theory of 
legal process to enforce remedies, so unheard of in the practice, that 
it has neither precedent to sustain it, nor any sound principle to 
sanction it. 

But apart from those objections, which seem to be insuperable at 
the very first moment when the money does become due on such a 
policy as this, it is due, and belongs to, the legal representatives of 
the assured and is, of course, assets in their hands for the payment 
of all his debts. There is not a single instant of intervening time 
after his death, and before the rights of his representatives accrue, 
during which a previously issued attachment can fasten upon the 
fund upon the theory that it is his. While it is his in the sense that 
his representatives may have it derivatively from him, their title to 
it is peculiar to themselves and immediately and necessarily inures 
to the benefit of all who are interested in the decedent’s estate, 
whether as creditors or distributees. 

It is argued that a life policy is assignable by the assured and 
therefore ought to be regarded as attachable as his. The argument 
is not sound, regarded even as a general proposition, because things 
are not necessarily attachable because they are assignable. Almost 
every form of property or right, whether in esse or posse, is assign- 
able. But many things are not attachable though they are in pres- 
ent existence. Thus wages of labor and money in the hands of an 
ofticer of the law are not attachable, the one by force of a statue 
and the other under the decisions of the courts. So a balance of 
money due to a defendant under the exemption law and in the 
hands of his attorney is not attachable: Gery vs. Ehrgood, 7 Gas., 
329. Nor an executor’s commissions—11 Wr., 94, Adams’ Appeal; 
nor the fees due a public officer: Hutchinson vs. Gormley, 12 Wr., 
270. Nor money granted by the States for losses during the war. 
5 P. F. S., 480. Other cases might be mentioned but it is unneces- 
sary. Deginther’s Appeal, 2 Norr., 337, was cited, but it has no ap- 
plication. It decided nothing more than that the husband as a dis- 
tributee of his wife’s estate was entitled to his share of the proceeds 
of a policy effected by her on his life, and she having died first, his 
representatives were entitled to receive his share upon his death. 
The decision was in entire conformity with the principles above 
stated. Judgment affirmed. 
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SUPREME JUDICIAL COURT OF MAINE. 


STOWE 
Us. 
PHINNEY.* 


A life policy was payable to the insured, his executors, administrators, and 
assigns for the sole benefit of the children of the insured. The plaintiff 
alleged that he was a creditor of one of the children, and summoned the 
company as trustee. 

Held, That in the absence of an assignment only the administrator or exe- 
cutor could maintain an action at law against the company, and the latter 
was not chargeable as trustee. 


S. C. Strout, H. W. Gaag, and F. 8. Srroot, for Plaintiff. 

Drummonp & Drummonp, for Trustee. 

Foster, J. 

The Union Mutual Life Insurance Company issued a policy of 
insurance to Edmund Phinney for the sum of $4,000. By the terms 
of that policy the company expressly promised “to pay to Edmund 
Phinney * * * his executors, administrators or assigns, for the 
sole use and benefit of” his four children therein named, and the 
survivor or survivors of them, the amount above named, after de- 
ducting therefrom any indebtedness the company might have on 
account of this contract, within ninety days after notice and proofs 
of death. 

On the 31st day of October, 1884, Edmund Phinney died, leaving 
the four children surviving him, of whom the defendant is one. 
Thereafter, within the time named for the payment of said insur- 
ance, this action was commenced. The plaintiff alleges that the 


* Decision rendered, May 17, 1886. 
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defendant is owing him and has summoned the insurance company 
as trustee. The only question presented is, whether this company 
can be legally held in this suit. An administratrix has been ap- 
pointed upon the estate of the deceased. The defendent, since the 
commencement of this action, has assigned all his interest in the 
policy, and his claim upon the administratrix of the estate to the 
fund, to a third party, who claims that the fund cannot be legally 
attached in this process, and that it is payable from the company to 
the administratrix and not to this defendant. 

If the administratrix is the only party who could maintain this 
action at law upon this contract, it necessarily follows that a pay- 
ment by the company to any other party would not be justifiable, 
and consequently, this suit could not be maintained as against the 
alleged trustee. It should be understood that we are not speaking 
of the rights of these parties otherwise than in an action at law. 
Whatever might be our decision, were this in its nature an equit- 
able trustee process, as now provided by R. S., chap. 77, § 6, par. 
10, where the remedy is more elastic and equitable than in suits at 
law, it is unnecessary now to determine. 

Upon a careful consideration of the case, and from an examina- 
tion of the authorities, we feel confident that the company is not 
chargeable in this process. It is the established general rule that a 
party is not chargeable in trustee process with respect to credits, 
unless he is liable in an action to the principal defendant. This 
test, it is true, is not always decisive, for there are exception to rule. 
The facts in this case, however, do not bring it within any of those 
exceptions. The question then is, who is the party that can main- 
tain an action upon this contract? 

Our attention has been called to the various decisions, not only in 
this but in other States, bearing upon the question, whether, when 
& promise is made to one party for the benefit of a third, the latter 
can maintain an action upon such promise. We do not, however,” 
consider it necessary, in arriving at a proper decision in this case, to 
enter upon that question, nor to extend the doctrine as laid down in 
Mellen vs. Whipple, 1 Gray, 317, to a case like this, where the ex- 
press terms of the contract and the intention of the parties as evi- 
denced by those terms must be the rule by which we are to be 
governed in our decision. 

The contract in this case was made by the company with Edmund 
Phinney, the deceased. By that contract the amount was made pay- 
able to him, his executors, administrators, or assigns, for the sole use 
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and benefit of his four children. At his decease the administratrix 
of his estate was the only party who could legally enforce that con- 
tract. The insurance, although for the sole use and benefit of the 
children, was payable, not to them, but by the terms of that con- 
tract, to his own legal representative. The company as well as the 
deceased was party to that contract. It is unlike those cases where, 
by the terms of the contract, it was expressly promised that the 
amount was to be paid, either absolutely or upon the happening of 
some expressed contingency, to the beneficiaries themselves instead 
of the legal representative of the assured. 

Thus in Martin vs. Aitna Ins. Co., 73 Me., 25, the policy was in the 
name of the wife on the life of her husband, and the amount was 
made payable to her, her executors, administrators, or assigns, if she 
survived her husband, otherwise to their children. The wife did 
not survive her husband, and the court held that by her death, the 
promise of payment to her, being contingent upon her surviving her 
husband, ceased, and was by the express provisions of the policy 
transferred to the children, who became the sole beneficiaries, and 
the only parties who could avail themselves of the promise. 

Another illustration from our own court in the case of Cragin vs. 
Cragin, 66 Me., 517, where the deceased procured a policy of insur- 
ance upon his life “for the benefit of his wife and children ” and the 
same was made payable to them—the beneficiaries—their executors, 
adminitrutors or assigns; and it was held that the insurance could 
not have been collected in the name of the administrator of the 
deceased, but that it was the property of the widow and children 
by virtue of the express terms of the contract. So in Knicker- 
bocker Ins. Co. vs. Weitz, 99 Mass., 159, the contract was between 
the company and the wife of the assured, and the amount was made 
payable to her, her executors, administrators or assigns, and in case 
of her death before that of the assured, it was payable to her 
children “ for their sole use or to their guardian, if under age.” On 
a bill of interpleader by the company the court say: “She having 
died before the termination of the policy, and her husband having 
also died within the term, the policy, by its express provisions, was 
not payable to her representatives or assigns, but to the child or his 
guardian ;” and that the latter was entitled to recover the amount. 

On the other hand we find that when the contract is that it is to 
be paid to the representatives of the assured rather than to the 
beneficiaries, such representatives are the only proper parties to 
maintain an action for its recovery. When collected the fund is 
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held by them as trustees under an express trust for such beneficia- 
ries as may be entitled to it. This doctrine is in harmony with the 
entire line of decisions upon this question, and is founded upon 
reason as well as authority. 

The question arose in Burroughs vs. State Assurance Co., 97 
Mass., 359, where the policy was made payable to the assured, his 
executors, administrators, and assigns, for the use of his wife and 
children; during his lifetime the assured with the assent of the 
company assigned the policy, and it was held that the assignee 
might maintain an action at law to recover the amount due, al- 
though the policy was expressed to be for the use of the wife and 
children, the plaintiffs right to recover at law resting upon the ex- 
press contract between him and the insurers arising out of the 
terms of the policies and of the assignments to which they have 
assented. 

The next case was that of Campbell vs. New England Ins. Co., 98 
Mass., 400, in which the policy was made payable to the assured, his 
executors, administrators, and assigns, for the benefit of a wife of the 
brother of the assured, who brought an action to recover the insur- 
ance in her name as beneficiary. Objection to the maintenance of 
the action not having been seasonably taken, judgment was recov- 
ered in her name. Gray, J., says: “In the present case, the plaint- 
iff, though not the assured, was the person for whose benefit the 
policy was made, and was therefore the owner of the entire equit- 
able interest, and might have maintained an action upon it in the 
name and without the consent of the administrator, or, if the latter 
had collected the amount of the policy, might have sued him for the 
proceeds. The plaintiff had the equitable interest in the policy, 
although not the title to support an action at law in her own name 
against the insurers.” 

In Gould vs. Emerson, 99 Mass., 154, the policy was made pay- 
able to the assured, his executors, administrators, or assigns, for the 
benefit of his widow, if any, and his surviving child or children. 
The court there say: “The contract of the insurance company havy- 
ing been made with the assured, his executors, administrators, and 
assigns, the defendant, as his administrator, might by law collect the 
amount of the policy.” 

Asif the question had not been sufficiently settled, it was squarely 
met in Bailey vs. New England Ins. Co., 114 Mass.,177. In this case 
the assured procured a policy upon his life payable to him, his ex- 


ecutors, administrators, and assigns, for the benefit of his widow. 
VoL. XV.—48. 
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Suit was brought in the name of the beneficiary against the com- 
pany, and judgment was rendered in favor of the defendants. The 
court, in referring to the previous decisions of Burroughs vs. State 
Assurance Co., and Gould vs. Emerson, made use of the following 
language: “The principle upon which these decisions rest is, that in 
policies of this kind the executor, administrator, or assign becomes 
a trustee under an express trust, and the legal title being in him he 
can maintain an action in his own name against the company. It 
therefore necessarily foliows that the cestuis que trust cannot main- 
tain such action, but must have their rights determined between 
themselves and the trustee in other forms of proceeding. This 
brings this class of trusts within the general rules governing all 
trusts, and renders the practice simple and uniform. To allow 
cestuis que trust to maintain actions in their own names might sub- 
ject insurers to several suits on the same policy, or call upon them 
to determine who has the beneficial interest, or force them to resort 
to a bill of interpleader to ascertain the equitable rights of the par- 
ties.” This case is cited in support of the decision in Unity Asso- 
ciation vs. Dugan (118 Mass., 221), where the policy in that case was 
taken out by the assured for sole use of his wife, and the court held 
that “ not being a party to the contract, nor named therein as payee, 
she could not maintain an action at law thereon,” and that the sole 
right to sue at law upon the policy after the death of the assured 
would be in the administratrix of his estate, and that the association 
might safely have paid the amount of the policy to her. 

Stokell vs. Kimball (59 N. H., 14), isin accord with the principles 
laid down in the foregoing decisions, holding that where the policy 
is by its terms payable to the assured, his executors, administrators 
and assigns, the executor or administrator is a trustee or depositary 
to recover the money for the purpose of paying it to the beneficia- 
ries. Our own court, in Cables vs. Prescott (67 Me., 583), recognize 
the same doctrine, where it is held that the contract vests in the 
party to whom it is made payable for the benefit of the cestui que 
trust. 

Nor does the case of Norris vs. Massachusetts Ins. Co. (131 Mass., 
' 294), to which our attention has been called by the learned counsel 
for the plaintiff, militate against the conclusions arrived at in this 
case, or the other decisionsto which we have referred. It will be found 
that the case was a bill in equity, in the nature of an equitable trus- 
tee process, and not an action at law. The remedy there is much 
broader, and oftentimes more efficacious, for while in such a pro- 
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ceeding, as in the case last named, even the entire equitable interest 
of the beneficiary may be reached and applied to the payment of his 
debt—Donnell vs. Railroad Co., 73 Me., 570; Phoenix Ins. Co. vs. 
Abbott, 127 Mass., 560—yet a merely equitable right is not attach- 
able by trustee process in an action at law: Massachusetts Nat. 
Bk. vs. Bullock, 120 Mass., 88; Drake Attach., § 457. 

We are of opinion that the questions involved in this case have 
been so far settled by judicial decisions as to render any further ex- 
pression of our views unnecessary. Recognizing as a fundamental 
doctrine of trustee process that the plaintiff does not, as a general 
rule, acquire any greater rights against the trustee than the defend- 
ant himself possesses, the exceptions to which rule do not apply to 
the case before us, our decision is that the entry should be trustee 
discharged with costs. 

Peters, Ch. J., Walton, Virgin, Libbey and Haskell, J. J., con- 
curred. 
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COURT OF APPEALS OF KENTUCKY. 


Appeal from Henry Circuit Court. 


BLACKERBY 
vs. 


CONTINENTAL INS. CO.*. 


A policy exempting the company from liability while the insured is in default 
upon any premium, is valid unless he can show that the default was caused 
by conduct of the insurer, as where the insurer failed to provide an agent 
in the State to whom the premium could be paid. 

Parol evidence is admissible where the entire contract is not reduced to writ- 
ing. Parol evidence of statements made by the agent of the company as 
to the place of payment (the policy being silent on the subject) are 
admissible. 


Carrot & Barsovr, E. J. Tyter, fur Appellani. 
S. D. Parrisu, Joun. D. Carrot, for Appellee. 


Horr, J. 

The policy of insurance issued by the appellee, the Continental 
Insurance Company of the city of New York, to the appellant, Samuel 
J. Blackerby, contains this provision :— 

“This company shall not be liable for any loss or damage under 
this policy, if default shall have been made in the payment of any 
installment of premium due by the terms of the installment note. 
On payment by the assured or assigns of all installments or pre- 
miums due under this policy, and the installment note given thereon, 
the liability of this company on this policy shall again attach, pro- 
vided written consent of the superintendent of the western depart- 


* Opinion filed, February 2, 1886.—From Kentucky Law Reporter, 
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ment be first obtained, and this policy be in force from and after 
such payment, unless this policy shall be void or inoperative for 
some other case. But this company shall not be liable for any loss 
happening during the continuance of such default of payment, nor 
shall any such suspension of liability under this policy on account of 
such default, have the effect of extending such liability beyond the 
period of its termination as originally expressed in writing hereon. 
It is further provided that no attempt by law or otherwise to collect 
any note given for the cash premium, or any installment or premium 
due upon any installment note, shall be deemed a waiver of any of 
the conditions of this policy, or shall be deemed in any manner to 
revive this policy; but upon payment by the assured or his assigns 
of the full amount due upon such note and cost, if any there be, this 
policy shall thereafter be in full force, unless the same be inopera- 
tive or void from some other cause than the non-payment of 
such note.” 

The premium or “installment note,” which the appellant executed 
to the company, reads thus:— 

“For value received in policy No. B, 219,992, dated 13th of March, 
1879, issued by the Continental Insurance Company of New York, I 
promise to pay said company or order (by mail if requested) four- 
teen dollars and 49 cents upon the Ist day of March, 1880, and 
fourteen dollars and 40 cents upon the 1st day of March, 1881, and 
fourteen dollars and 40 cents on the Ist day of March, 1882, and 
fourteen dollars and 40 cents on the 1st day of March, 1883, without 
interest; and it is hereby agreed that in case of the non-payment of 
any one of the installments herein named at maturity, the policy for 
which this note was given shall cease and be void until revived by 
written permission of the superintendent of the western department, 
Continental Insurance Company, and the whole amount of in- 
stallments remaining unpaid on said policy shall be considered as 
earned.” 

The company for defense to the appellant’s claim for a loss, which 
occurred on June 8, 1880, rely upon the fact that the installment of 
premium, which was due on March 1, 1880, had not been paid when 
the fire occurred, and that by the failure to pay it the policy 
became ipso facto void. 

Upon the other side it is urged that the company cannot now 
claim that the policy ceased with the non-payment of the premium 
installment, because it yet holds the obligation for the entire pre- 
mium; and that unless it surrenders it, it cannot ask that the policv 
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be considered as forfeited, because otherwise there would be no 
mutuality of obligation. 

It is well settled, however, that a condition like this one in a policy 
of insurance is valid, and that in case of a breach of it by the insured 
without a valid excuse, the obligation of the insurer is at an end, 
although the premium note of the insured remains binding upon 
him. The parties have the right to make their own contract, and to 
fix its terms and conditions; and unless they are illegal or in viola- 
tion of public policy, they will be upheld. In this instance they 
could have agreed upon a higher rate of premium, and they had an 
equal right to agree that the period of time to be covered by the 
insurance should become shorter upon some contingency without 
altering the amount of the premium—especially would this be rea- 
sonable and just as to any contingency which the legal duty of the 
insured requires him to, and which he can prevent. 

Any other rule would require the insurer to carry the risk, 
although the insured was at the same time violating the contract 
without excuse; and to require the company to waive its right to 
the premium before it could insist upon a release from the risk, 
brought about by the failure of the insured to perform his part of a 
contract executory upon both sides, would establish a rule in favor 
of the latter resting upon his own default and a violation of his legal 
duty. If he pays the entire premium in advance or fails to pay it 
ad diem or at maturity as he has contracted, the law will not relieve 
him when the forfeiture of the policy arises from his own neglect. 

It is vital to the existence of fire insurance companies and the in- 
terest of both the stockholders and policy-holders, that the patrons 
should be prompt in the payment of their premiums; and upon the 
other hand the insurer should be held to a just performance of the 
contract; but if the insured without sufficient excuse has failed to 
comply with the conditions which constituted the consideration for 
the undertaking of the company, his complaint in case of a subse- 
quent loss cannot be heard. 

If he neglects to pay his note without a valid excuse it is a viola- 
tion of his plain duty, and if a subsequent loss occurs he has no right 
upon any legal or equitable principle to re-imbursement: Wall, etc., 
vs. Home Ins. Co, 36 N. Y., 157; Williams ete. vs. Albany City Ins. 
Co., 19 Mich., 451; Muhleman vs. Nat. Ins. Co., 6 W. Va., 508; Wat- 
rous vs. Ins. Company, 35 Iowa, 582. While, however, the time of 
payment of a premium is of the essence of a contract of insurance; 
and while the conditions of a policy which the courts regard as 
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valid, cannot be held to be meaningless or be avoided, save for a 
sufficient cause, yet forfeitures are not regarded with favor. The 
belief long prevailed that the insurance business could not be carried 
on without the power to impose the most stringent conditions for 
delinquency, owing to the fact that prompt payments constitute its 
very life, and while this is so, yet more liberal views have properly 
obtained of late, and the contract will be liberally construed as to 
the insured. We do not mean by this that the law will not uphold 
a condition in a policy which is not illegal and contrary to public 
policy, but that a court will seize hold of a reasonable excuse to 
avoid a forfeiture. 

If for instance the insured can show some reasonable excuse for 
non-payment of the premium, based upon the conduct of the insurer, 
the policy will not be regarded as forfeited. In this instance neither 
the policy or the obligation of the insured fixed a place for the pay- 
ment of the premium, or named the person to whom it must be paid. 
The appellant is a citizen of this State; the appellee is a foreign 
company with its principal office, as the policy shows, in New York 
City; a branch office for the western department in Chicago, IIL, 
and a local agent in this State. It is urged that under these cireum- 
stances, the appellant, to avoid a forfeiture of his policy, was bound 
to know that his note was at the Chicago office, and to make pay- 
ment there. We see no reason, however, why from the contract 
(and the indorsement upon the back of it is no part of it), the 
insured would not have had a better right to suppose that it must 
be paid at the New York office. 

What, however, was the expectation and intention of the parties 
to the contract? In view of their situation and the attending cir- 
cumstances, it is unreasonable to suppose that it was contemplated 
that the appellant should be compelled, when the appellee had an 
agent or agents in this State, to go out of it and make his payments 
in a distant State and hundreds of miles away. Let us see how this 
would work. A few companies, located in the large cities of this 
country, control the insurance business. They solicit it in every 
State of the Union, and conduct it by local agents, who obtain the 
insurance, make the contracts for it, and receive the premiums. 
This is now the universal custom. Suppose, contrary to this gen- 
eral practice, that the premiums had to be paid at the home or some 
distant office, and that no local agents, to whom the premiums could 
be paid, were accessible. Would not this greatly decrease the num- 
ber of risks, as well as inconvenience the public? These considera- 
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tions have induced a course of business upon the part of the insur- 
ance companies, which authorizes a general belief that the premiums 
can be paid at home, and that the insurer does not expect payment 
at the home office. 

It is noticeable that in this instance the obligation says:— 

“T promise to pay said company or order (by mail if requested),” 
etc. Why was the condition inserted that the insured was to pay 
“by mail if requested” by the company, unless it was the under- 
standing and expectation of the parties to the policy, that unless this 
request was made the company would provide some agent in this 
State who would receive the premiums ? 

It seems to us that a fair construction of the contract requires 
this interpretation, and as the insurer did not do so, the insured was 
not in default. The appellant offered to file an amended petition, 
and did file a reply, in which he alleged that he was ready to 
pay the premium, but that the company had not notified him how 
or to whom to pay it, and that he did not know to whom it should 
be paid; that the local agent of the appellee when he delivered 
the policy to the appellant, und when the latter executed his obli- 
gation to the company, and thereafter and before the installment 
fell due, told him that he would be notified how and to whom to 
make the payments, and “that he must not make them in any 
other way.” 

An objection to the filing of the amended petition and a demurrer 
to the reply were sustained; and hence their allegations must be 
taken as true; and we must be understood in what we have above 
said, as assuming the matters therein alleged as facts. It is urged, 
however, that any evidence of such an agreement with or notice 
from the appellee’s agent would not be admissible. The written 
obligation is, however, silent as to any place of payment; its terms 
presumptively show that the appellant was not to seek the appellee 
out of the State to pay his premium, and the agreement with the 
company’s local agent as to payment was made with the one who 
had effected the insurance with him, and fixed the time and amount 
of the payments. 

It is true parol testimony is inadmissible to vary or contradict the 
terms of a written contract; but this rule does not apply where the 
original contract was verbal and entire, and only a part of it has 
been reduced to writing; for instance, it may be shown by parol 
when a written promise without date was made The parol evidence 
in this instance of what the agent said to or agreed with the insured 
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as to payment, was competent, because no stipulation of the policy 
was waived or contradicted by it, and the appellant had the right 
under all the circumstances to believe that the agent had the author- 
ity to and that he had the right to rely upon him to instruct him as 
to the manner of paying the premiums; and the company by its 
course of business and conduct having produced such a belief, can- 
not be allowed to claim a forfeiture of the policy because the insured 
has acted upon it. 

Judgment reversed with directions to allow the amended petition 
to be filed—overrule the demurrer to the reply and for further pro- 
ceedings consistent with this opinion. 





Report of Decisions. 


UNITED STATES CIRCUIT COURTS. 


SOUTHERN DISTRICT OF OHIO. 


EATON ) 
} 


Us. 
SUPREME LODGE KNIGHTS OF Honor.) 


In a suit on a contract of life insurance, with conditions precedent which are 
referred to on the face of the contract, the burden is on the plaintiff to 
prove a compliance with such conditions, or a sufficient excuse for non- 
compliance. 

If the excuse be a want of sufficient notice to pay an assessment, plaintiff 
must prove the insufficiency. 

The act of an agent in receiving money at a time not authorized by the rules 
of the society does not bind the society. 

To establish a waiver as to such act, plaintiff must show knowledge and ac- 
quiescence on the part of the managing officers of the central society. 


In the Knights of Honor, the financial reporter of the local lodge is not an 
officer of the supreme lodge. 


Ifthe member fails to object to a misappropriation of the funds contributed 
by him, his beneficiary cannot complain thereof. 


Such a misappropriation would not excuse the non-payment of subsequent 
assessments, or justify a member in refusal to pay. 


The rule charging with assessments all members who take the final degree 
‘on and prior to” a certain date, makes them liable to contribute to all 
deaths occurring during that calendar day. 


Moneys in the hands of the treasurer of the order, if already legally drawn 
upon to a less sum than $2,000, are not ‘‘in’”’ the W. and O. B. Fund, so as 
to prohibit the calling of a new assessment. 

It is optional with the local lodges to allow sick benefits, and they are under 
no legal duty to pay the amount thereof, when allowed, upon the assess- 
ments of their members. 


* Decision rendered, October 28, 1885.—From Central Law Journal. 
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J. R. Von Seaaern, and J. J. Guwven, for Plaintiff. 
James O. Prerce, and Caannine Ricuarps, for Defendant. 


This action was brought upon a certificate issued by defendant to 
the husband of plaintiff, assuring to her the sum of $2,000, from the 
“Widows and Orphans’ Benefit Fund,” if her husband, Lyman B. 
Eaton, should die while a member in good standing of the order. 

The petition alleges that said Lyman B. Eaton died on the 27th 
day of April, 1883, being at the time a member in good standing, 
and that plaintiff is entitled to said sum in accordance with the 
provisions of her certificate. 

The answer denies that Eaton was a member in good standing at 
the time of his death, and alleges that the constitution and by-laws 
of the order provide that any member failing to pay an assessment 
when due, having received thirty days notice thereof, ceases to be a 
member in good standing; that Eaton having received due notice 
failed to pay assessment No. 111 when due, and that plaintiff was 
therefore not entitled to participate in the widows and orphans’ fund. 

The reply is a general denial of the allegations contained in the 
answer. The testimony introduced by plaintiff shows that the as- 
sessment in question (No. 111) was called December 23, 1882, fall- 
ing due January 22, 1883, and that it was not paid by Eaton within 
that time. It also appears that he had received notice of the assess- 
ment previous to January 22, but how long previous thereto did 
not appear. 

The delinquency was reported at the ensuing meeting of the 
local lodge to which he belonged, held on February 1, and his sus- 
pension was noted upon the minutes. On February 4, Eaton sent 
the amount by a messenger to the financial reporter of his local 
lodge, who received the same without objection at the time, enter- 
ing credit therefor on Eaton’s pass-book, and also upon his own 
cash-book; but a few days thereafter notified Eaton that he could 
not receive the money. The entry thereof in the cash-bovk was 
erased and the money was not turned over to the treasurer of the 
lodge, but several weeks afterwards was returned to Eaton. It 
was claimed on behalf of plaintiff that Eaton was wrongfully sus- 
pended for non payment of this assessment, in support of which 
claim, testimony was introduced tending to show:— 

1st. That the financial reporter of the local lodge had previously 
received assessments from Eaton after expiration of the time allowed 
for payment. 
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2d. That Eaton had been suffering with inflammatory rheuma- 
tism since the middle of December, and was unable to fully attend 
to business, for which reason he was entitled to “sick benefits” 
from his lodge, which should have been applied by the lodge to pay- 
ment of this assessment. 

3d. That Eaton had been unlawfully included in assessment No. 
54, which was called upon a death occurring on the same day 
whereon he became a member, but before the hour; that the money 
collected from him on that assessment had been paid to the treas- 
urer of the supreme lodge, and should be applied to payment of 
assessment No. 111. 

4th. That when assessment No. 111 was called, there was more 
than $2,090 in the treasury to the credit of the widows and or- 
phans’ fund, and that the laws of the order do not authorize an 
assessment until the amount to the credit of that fund is reduced 
below that sum. 

5th. That money derived from assessments in which Eaton was 
included had been applied to death losses to which he was not 
bound to contribute. 

The constitution and laws of the order were offered in evidence, 
included in which were the following provisions:— 

“No member shall be assessed for a death that occurs prior to 
his attaining the third or degree of manhood.” 

“ After paying said benefit, if the sum of two thousand dollars is 
left in the supreme treasury, no assessment will be made, but when 
less than two thousand dollars is left in the supreme treasury after 
paying a benefit, then a call will be made on each lodge for the 
amount of one assessment on all members upon whom the degree 
of manhood was conferred on and prior to the date of the death 
of the deceased brother.” 

“Each member shall pay the amount due, on the notice of the 
reporter of his lodge, within thirty days from the date of such 
notice, and any member failing to pay such assessment within thirty 
days, shall by such failure, stand suspended from membership in 
the order, and his name shall be so entered and carried upon the 
books of the reporter and financial reporter of his lodge.” 

“He (the financial reporter), shall close his account with each 
assessment at the expiration of thirty days from the date of said 
assessment, and shall not receive money thereon from any member 
except the suspended member shall have fully complied with the 
law governing suspended members.” 
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“Any member in good standing, and not in arrears for dues or 
fines, having six months previously obtained the degree of manhood, 
who may become disabled by sickness or other disability, from fol- 
lowing his usual business, or some other occupation, may be ertitled 
to receive from the funds of this lodge such weekly benefits (to be 
paid weekly) as this lodge may in its by-laws prescribe, which may 
not be less than one dollar per week: provided said sickness or 
disability has not originated from intemperance, vicious, or other 
immoral conduct or practice; and the lodge may by by-law enact 
that no benefits shall be paid for the first week’s sickness or disa- 
bility.” 

At the conclusion of plaintiff’s testimony, the court was asked to 
instruct the jury to return a verdict for defendant upon said testi- 
mony, which motion was fully argued by counsel. 


Sage, J., orally instructed as follows:— 

The question presented by the motion is, whether the evidence 
offered on behalf of the plaintiff, allowing to it its greatest probative 
force, is sufficient to support a verdict. 

1. The petition alleges full compliance by deceased with all con- 
ditions of the certificate, and that he was a member of the order in 
good standing at the time of his death. These allegations are de- 
nied by defendant, and it is necessary for plaintiff to establish the 
same by evidence. The burden is upon her to prove that he had 
complied with the laws governing the order, that being a condition 
of the certificate; or to show a valid excuse for non-compliance. 
The evidence she has introduced shows that Eaton did not pay 
assessment No. 111 when due, and under the laws of the order such 
non-payment deprives a member of good standing; but she attempts 
to excuse non-payment on various grounds. 

2. The testimony does not show when notice of this assessment 
was served upon Eaton, but it does show that the assessment was 
called on December 23, 1882, and was payable on or before January 
22, 1883, and if plaintiff relies upon want of due notice to excuse 
non-payment, she must herself prove it. 

3. The receipt of an assessment after maturity is expressly for- 
bidden by the laws of the order, and the receipt of the assessment 
on February 4, by the financial reporter of the local lodge, was not 
binding upon defendant, unless authority, express or implied, was 
given to receive it. No express authority has been shown, but it is 
claimed the receipt of previous assessments by him from Eaton 
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after the same were past due, amounted to a waiver of prompt pay- 
ment. The financial reporter of the local lodge is not an officer 
of the supreme lodge, or under its control; at most he is only 
its agent, and to establish a waiver as against defendant, by reason 
of his previous conduct, it must be shown that the managing officers 
of the supreme lodge had knowledge thereof, and acquiesced in it. 
There is no such testimony from which a waiver can be found. 


4. It is further claimed that assessment No. 54 was improperly 
collected from Eaton, and the amount so collected should be cred- 
ited upon No. 111. 


That assessment was called upon a death occurring on the same 
day Eaton attained the third degree in the order. The laws of the 
order provide that an assessment shall be collected from all mem- 
bers upon whom the third degree was conferred on and before the 
date of the death upon which the same is called. Plaintiff has 
offered testimony to prove that No. 54 was called upon a death oc- 
curring at 9 p. m., about an hour before the degree was conferred 
on Eaton, and for the purposes of this motion that is to be consid- 
ered as a fact established. 

The general rule of law is to disregard fractions of a day. If the 
circumstances show that it was otherwise intended, such division 
may be made; but in this case the language of the by-law does not 
warrant it, and the facts do not require it. 

Moreover, no objection was made by Eaton. He permitted the 
application of his money to that assessment, and it did not remain 
to his credit in either the local or supreme lodge. 


5. It appears that the treasurer of the supreme lodge had a large 
sum of money in his hands to credit of the widows and orphans’ 
fund, when assessment No. 111 was called; but it also appears that 
orders had been drawn against it to pay death losses, sufficient when 
paid to reduce the fund below $2,000, which authorized the call of 
anew assessment. It was not necessary to await payment of the 
outstanding orders; the money on hand having been appropriated 
to the payment of certain claims it was not in the treasury so as to 
prevent an assessment to provide for the payment of further claims 
which had been proved. 

6. As to any misappropriations of previous assessments, if any 
there were, there is no testimony to sustain any claim of plaintiff on 
that account. Inasmuch as Eaton had acquiesced in such appro- 
priation, she cannot object, and in any event it would not excuse 
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non-payment of an assessment made to pay claims for which he was 
clearly liable. 

7. As to “sick benefits,” their allowance was within the discre- 
tion of the local lodge. There is no testimony to show that any 
such provision had been made by this lodge, and if there were, it 
was expressly made applicable to other purposes, and could not be 
applied by the lodge to payment of an assessment. 

8. Upon the wkole testimony the court finds that no valid excuse 
has been shown for non-payment of the assessment, and plaintiff has 
therefore failed to establish the allegations of her petition. 

The jury is therefore instructed to return a verdict for defendant. 
Which was accordingly done. 

A motion for a new trial was made on behalf of plaintiff, which, 
after full argument and consideration, was overruled on March 
30, 1886. 





Report of Decisi ns. 


SUPREME COURT OF INDIANA. 


Appeal from the Floyd Co. Circuit Court. 


PRESBYTERIAN ASSURANCE FUND 
vs. 


MARY E. ALLEN.* 


The certificate of a benefit association is in legal contemplation a policy of 
insurance and governed by the same general rules of law. 

Statements in the application must be incorporated or appropriately referred 
to in the contract to become warranties. 


Where the charter of a benevolent association provides that the benefit shall 
be paid to the party designated in the application, or if that be impossible, 
to certain other parties named, the rights of the beneficiary become vested 
when nominated in the application, and the name of such beneficiary can- 
not afterwards be changed by the member. 

Where there is nothing in the charter conflicting, however, the member may 
perhaps change the beneficiary, but a charter limitation will prevail over 
any general rule of law. 

Exuiort, J. 

The appellant is a mutual benefit association incorporated by the 
legislature of Kentucky. Its object, as the charter declares, is “ to 
create and provide a beneficiary fund for the families or relations of 
deceased members, or for the benefit of members in sickness.” The 
appellee’s complaint is based upon a certificate of membership pro- 
cured from the corporation by William G. Allen in his lifetime. The 
certificate, although issued by a mutual benefit association, is in le- 
gal contemplation a policy of insurance, and is in most respects 
governed by the general rules of law which apply to insurance con- 
tracts : Baur vs. Sampson Lodge, 102 Ind., 262; s. c., 1 N. E. Rep., 

571; Elkhart ete. Association vs. Houghton, 98 Ind., 149; Supreme 

Lodge etc. vs. Schmidt, id., 374. There are, as we shall hereafter 

see, some essential differences between such contracts as that evi- 


* Opinion filed, June 5, 1886, 
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denced by this certificate and ordinary contracts of insurance; but 
these differences do not affect the questions arising on the pleadings, 
which first require our attention. Statements made by the insured 
in his application for insurance are not deemed warranties, unless 
they are incorporated in the policy, or in some appropriate method 
referred to in that instrument: Com. etc. Co. vs. Monninger, 18 
Ind., 352; Mutual Ben. Association vs. Miller, 39 Ind., 475; 3 Kent. 
Comm., 373; May, Insurance, sec. 156; Bliss, Insurance, sec. 34. 

The statements by the insured in his application are not set forth 
in the policy, nor in any way is reference made to them, and they 
cannot be considered warranties. The second paragraph of appel- 
lant’s answer is based on the erroneous theory that they were war- 
ranties, and as this theory is untenable, the answer is bad. 

The provisions in the policy issued by the appellant respecting the 
designation of the beneficiaries is, in substance, that a sum not ex- 
ceeding $2,000 shall be paid to such person or persons as he, the 
insured, may designate by will or upon the books of this corpora- 
tion. “The insured in his application directed that the amount of 
the insurance should be paid to his sons, Oscar and William Allen; 
but subsequently the insured, with the consent of the appellant, but 
without the consent of the original beneficiaries, designated on its 
books Mary E. Allen, whom he had married, as the beneficiary. The 
charter of the association granted by the legislature of Kentucky, 
provides, among other things, that “upon the decease of any mem- 
ber of this association the fund to which this family is entitled shall 
be paid as may be designated in the application for membership. 
This being changed by death, or otherwise impossible, it shall go— 
first, to the widow and infant children ; second, to his mother and 
sister; third, to his father and brothers ; fourth, to his grandchil- 
dren; fifth, to his legal heirs.” The appellant contends that the 
designation of the beneficiaries in the application so fixed their 
rights that they could not be changed without their consent. If 
this were an ordinary policy of insurance, issued by an ordinary in- 
surance company, this contention would prevail: Hulson vs. Merri- 
field, 51 Ind., 24; Pence vs. Makepeace, 65 Ind., 345; Godfrey vs. 
Wilson, 70 Ind., 50: Wilburn vs. Wilburn, 83 Ind., 55; Harley vs 
Heist, 86 Ind., 196; Damron vs. Pennsylvania etc. Co., 99 Ind., 
478; Pennsylvania etc. Ins. Co. vs. Wiler, 100 Ind., 92; Chapen vs. 
Fellows, 36 Conn., 132; s.c. Amer. Rep., 49; Glanz vs. Gloeckler, 
104 Tll., 573; Manhattan Life Ins. Co. vs. Smith, 5,N. E. Rep., 417; 
Bliss, Ins. (2d Ed.), 540. 


VOL. XV.- 49. 
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These cases are representative of a large class, declaring that in 
ordinary cases of life insurance the beneficiary designated cannot 
be changed without his consent. There is much diversity of opinion 
upon the question as to the applicability of this principle to policies 
like the one before us, issued by associations of the class to which 
appellant belongs : McClure vs. Johnson, 56 Iowa, 620; s. ¢., 10 N 
W. Rep., 217; Tennessee Lodge vs. Ladd, 5 Lea, 516; Durian vs. 
Central Verein ete., 7 Daly, 168; Richmond vs. Johnson, 28 Minn., 
447; s.c., 11 Ins. Law J., 215, and 10 N. W. Rep., 596; Swift vs. 
Railway Passenger & T. C. Benefit Ass’n, 96 Il., 309; Ballou vs. 
Gile, 50 Wis., 614; s.¢., 7 N. W. Rep., 561; Masonic Mut. Life Ins. 
Co. vs. McAuley, 10 Wash Law Rep., 724; Kentucky Mut. Life 
Ins. Co. vs. Miller, 13 Bush., 489; Catholic Ben. Ass’n vs. Priest, 46 
Mich., 429; s. «., N. W. Rep., 481; Expressmen’s Aid Society vs. 
Fenn, 9 Mo. App., 412; Maryland etc. Society vs. Clendenen, 44 
Md., 429; s. c., 22 Amer. Rep., 52. The weight of authority, as will 
appear from an examination of the cases cited, is in favor of the gen- 
eral doctrine that beneficiaries may be changed in cases where poli- 
cies like the one before us are issued by such associations as the 
present, and that in this respect such policies are not governed by 
the general rule which governs ordinary insurance contracts. But, 
granting that this is the general rule, still it cannot prevail if the 
charter of the association prohibits a change in the beneticiary first 
agreed upon and designated. It is firmly settled that a contract 
must be made in the mode prescribed by the corporate charter, and 
must be one authorized by it: Ohio Ins. Co. vs. Wunnemacher, 15 
Ind., 294; Leonard vs. American Ins. Co., 97 Ind., 299; Asbury etc. 
Co. vs. Ritchie, L. R., 7 H. L., 653; Head vs. Providence Ins: Co., 
Cranch, 127. Of the provisions of the charter and by laws of the 
corporation all who become members are chargeable with knowl- 
edge: Bauer vs. Samson Lodge, supra. 

Whatever may be the rule where the charter does not provide a 
mode of exercising corporate powers, it is quite clear that where 
the charter does prescribe the mode it must be followed, even 
though it requires a procedure different from the one prescribed by 
a general rule of law. Hence it is here of controlling importance to 
rightly ascertain and decide whether the mode of exercising the 
corporate power is prescribed, and whether the mode prescribed in- 
hibits the changing of beneficiaries after they have been once des- 
ignaled. The provisions of the charter, as we read them, do 
prohibit a change of beneficiaries by the act of the insured and in- 
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surer, for they declare that the benefit shall be paid as may be 
designated in the application, and that “this being changed 
by death or otherwise become impossible, it shall go,” in the mode 
which is specifically provided. We can see no way to avoid the 
conclusion that this charter provision requires the benefit to be 
paid to the person named in the application, or those specified in 
case of the death of those persons, or of some occurrence making 
it impossible tc pay it to them. Not only does the charter in direct 
terms declare that the benefit shall be paid to the persons thus 
named, but it also declares that, if it becomes impossible to pay it 
to them, it shall £o in the manner specified in the charter. The ef- 
fect of these provisions is that the beneficiaries named must re- 
ceive the money due on the policy, or it must be disposed of as 
provided by the charter creating the association. The provision re- 
specting the mode of disposing of the benefit deprives the insured 
and the insurer of any right to change the contract, as it leaves 
only two possible classes of beneficiaries, those named in the appli- 
cation and those specified in the charter, as entitled to take in case 
the designation in the application “is changed by death, or other- 
wise becomes impossible.” The meaning that must be given the 
provisions of the charter is that the only change that can be made 
is such as is caused by death or some other occurrence making it 
impossible to pay to the beneficiaries designated in the application; 
for all authority to make a change by their own acts is taken from 
the insured and the insurer. The only change that can occur is 
such as is caused by death or some event making it impossible to 
pay the benefit to the beneficiaries originally named. The change 
cannot arise out of the voluntary act of the insured and insurer, but 
must be made necessary by some such event as makes it impossible 
to pay the beneficiaries named in the application for membership. 
In our opinion there is no escape from the conclusion that there 
are only two classes of persons to whom the benefit can be rightfully 
paid, and these are the beneficiaries named in the application and 
those specified by the charter as entitled to it in the event that it 
becomes impossible to pay the beneficiaries originally designated. 

In speaking of the question similar to that before us, the ( ourt 
of Appeals of Kentucky said :— 

“The company and Miller could decide the question whether he 
should become a member, and having done so, from that moment 
the rights of the beneficiaries attached, subject to be defeated by his 
failure to comply with the terms of his membership, but upon no 
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other contingency whatever. If, therefore, the stipulation to pay 
Miller’s heirs should be construed to have been intended to secure 
the fund payable on account of his membership to his administrator 
or his creditors, such stipulation could not prevail over the une- 
quivocal provisions of the charter that it shall be paid over to his 
widow and children.” 

Discussing the same subject, the Supreme Court of Massachusetts 
said : “The class of persons to be benefited is designated and the 
corporation has no authority to create a fund for other persons than 
the class named:” Supreme Council etc. vs. Perry, 5 N. E. Rep., 
634. : 

We have carefully examined such cases bearing upon this question 
as we have been able to find, and in none of them, except those re- 
ferred to as sustaining the view we have expressed, do we find any 
discussion of a charter provision such as the one contained in the 
act incorporating the appellant. In the cases which hold that the 
beneficiary may be changed there is either a statutory provision per- 
mitting it to be done, or else no provision upon the subject. We 
have also studied with great care the provisions of appellant’s char- 
ter, but have been unable to find any provision that modifies the 
section quoted by us. 

Counsel for the appellee refers us to by-law of the association set- 
ting forth the form of the certificate that shall be issued to members; 
but if we were to grant that the form of the certificate thus pre- 
scribed sustained appellee’s contention that the beneficiaries may be 
changed, still it would do her no good, for a by-law which is incon- 
sistent with the charter of the corporation is utterly void. This fa- 
miliar principle is thus expressed in a case closely resembling the 
present : “If the plaintiff corporation undertook to make by-laws 
in contravention of the statute they were ultra vires and of no ef- 
fect :’ Hicks vs. Perry, 5 N. E. Rep., 634 and 638. We are referred 
to our own statute and informed that it authorizes a change of ben- 
eficiaries : Rev. St., 3,848. The infirmity in the argument built 
upon this statute is that the statute itself, in direct terms, restricts 
its operation to corporations “organized and incorporated under 
the laws of this State. 

Upon the facts proved the law is with the appellant, for they 
clearly show that the right of action is in the beneficiaries named in 
the application, and not in the appellee. 

Judgment reversed, with instructions to grant appellant a new 


trial. 
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COURT OF APPEALS OF MARYLAND. 
Appeal from the Superior Court of Baltimore City, 


PROVIDENCE erc. INS. CO. 
US. 


ADLER. 


Oil-cloth clothing, insured under a marine policy insuring also against fire, 
was damaged by spontaneous combustion due to its own proper vice. 


Held, That this was not a damage by fire within the policy. 


Joun R. Kenty, for Appellant. 
F. P. Crarx, for Appellees. 
Srong, J. 

The plaintiffs shipped by a line of steamers running from New 
York to the south, a quantity of oil-cloth clothing to.Louisiana and 
Texas. They insured this clothing before shipment in the office of 
the defendant company. The clothing was packed in boxes, and on 
its arrival at its destination, it was found injured and comparatively 
worthless, either by spontaneous combustion or by some chemical 
action arising from the material in the goods themselves. They all 
presented the appearance of having been burned or charred within 
the boxes. The clothing was not injured by any external force or 
accident, but whatever the injury was, it was the result of the inher- 
ent infirmity of the goods themselves. Neither the plaintiffs nor de- 
fendants knew at the time the insurance was effected that the goods 
were liable to spontaneous combustion, or to be injured by any inherent 
defect in the goods. No extra premium to cover such risk was paid. 


* Decision rendered, March 11, 1886. 
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Under these circumstances the defendants claim, that by the gen- 
eral principles of insurance law they are not liable for a loss by 
spontaneous combustion caused by the inherent infirmity of the 
goods themselves. 


This was a marine policy, and one of the dangers insured against, 
by the terms of the policy, was fire. But while this is undoubtedly 
so, the question remains, and is still undecided in this State, whether 
the term “fire” used in ordinary marine policy, will upon general 
principles cover the case of spontaneous combustion, caused by an 
inherent infirmity in the article insured, and not the result of acci- 
dent or peril of the sea. There is no doubt of the liability of the 
defendant company, under its policy, had the ship taken fire, and 
the goods been consumed; or had the fire originated from any of 
the perils insured against; but the question is a very different one, 
when, as in this case, the goods are in good faith insured and be- 
lieved, both by plaintiffs and defendant, not to be liable to sponta- 
neous combustion by reason of their inherent infirmity, but which in 
fact were so liable and were so injured. 


The authorities are few upon this subject and neither full nor 
satisfactory. One of the oldest to which we have access is Emerigon, 
who says, page 290:— 

“Article 12 of another title establishes, as a general rule, that 
everything which happens through the inherent vice of the thing, or 
by the act of the owners, master, or merchant shipper, shall not be 
reputed a peril if not otherwise borne on the policy. 


“Tt is then certain that the insurers never answer for damages and 
losses which happen directly through the act or fault of the assured 
himself. It would be in fact intolerable that the insured should be 
indemnified by others for a loss of which he is the author. This 
rule is grounded on first principles. It is a general rule, from which 
it is not permitted to derogate by a contrary agreement. As Pothier 
remarks, it is evident that I cannot validly agree with any one, that 
he shall charge himself with the faults that I shall commit.” 

We do not understand this learned author to mean that an article 
may not be insured that is inherently liable to spontaneous combus- 
tion, or decay, provided it is so expressed in the policy, but not 
otherwise. But if the loss happens through the fault of the assured, 
then the insurers are not liable, whatever may be the terms of the 
policy. For example, if an article is insured, which when dry is not 
liable to spontaneous combustion, but when he puts it on board, it is 
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wet, in such case no recovery can be had. Such we understand to 
be the views of this author. 

The next case to which we are referred is the case of Boyd vs. 
Dubois, 3 Camp., 133. In that case Lord Ellenborough sail: “ If 
the hemp was put on board in a state liable to effervesce, and it did 
effervesce and generate the fire which consumed it, upon the com- 
mon principles of insurance law the assured cannot recover for a 
loss which he himself has occasioned.” 

The defendant in that case attempted to prove that the hemp 
which was insured was put aboard ship in a damaged condition; 
and for that reason was apt to ferment and take fire. 

This case is in accord with Emerigon. The next authority, Par- 
sons in his work on Contracts, 2d vol., page 374, 6th edition, where 
he says:— 

“Tt is another rule that insurers are not liable for property de- 
stroyed by the effect of its own inherent deficiencies or tendencies, 
unless these tenlencies are made active and destructive by a peril 
insured against. Thus if hemp which was dry when laden, be after- 
ward wet by a peril of the sea, and by reason of such wet ferments, 
or rots, or burns, the insurers would be liable.” 

And tbat very learned author refers to both Emerigon and the case 
of Boyd vs. Dubois as his authorities. Chancellor Kent also takes 
a similar view in his commentaries: 3 Kent, chap., 48. Phillips on 
Insurance, chap. 13, marg., page, says: “It is a general rule that 
insurers are not, under the common form of the policy, liable to any 
damage or loss arising from the qualities or defects of the subject 
insured, since these are not among the perils assumed by the 
underwriter.” 

Parsons, on the law of Marine Insurance, vol. 2, page 216, holds 
the same view. He says: “It is alsoa rule that the insurers are 
liable for no subject-matter of insurance, which is destroyed by 
reason of its own inherent defects or tendencies. But this rule does 
not apply to tendencies which are called into activity only by a peril 
insured against. Thus, if hemp insured burns up, or rots from 
spontaneous ignition or fermentation, it being known that this may 
happen if the hemp be damp, but not if it be dry, the question 
would be, whether it was damp or dry when it was put on board. 
But if the hemp were dry when laden, and was afterward wet by 
reason of the straining of the ship in a storm or by the shipping of a 
sea, or any like peril, then the insurers whether on ship or cargo 
would be liable.” 
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All these authorities refer to Emerigon and the case in 3 Camp., 
and are all upon marine insurance. On the other hand, we have 
been referred to the case of British American Ins. Co. vs. Joseph, 
decided in the court of appeals for Lower Canada, which has been 
supposed to decide that a fire insurance—not marine—covers the 
risk of spontaneous combustion, and citing that case only, Mr. May, 
in his work on fire insurance, comes to the same conclusion. The 
Lower Canada case is certainly very imperfectly reported. The 
report is in French, and the court gave no opinion, the terms of the 
policy are not set out, and but a very few of the facts in the case. 
It is by no means clear, from the few facts that are stated, that the 
spontaneous combustion did not originate in a heap of uninsured 
coal, and extend from that to the insured coal. 

But suppose the case has all the effect claimed for it by the 
appellee, and does decide that in a purely fire insurance that the 
risk or spontaneous combustion is covered, we could not agree that 
it should overrule the long list of high authorities to the contrary in 
marine policies. More especially since the reasons to the contrary 
we think are satisfactory. No well-managed insurance company 
would take a marine risk, on an article inherently liable to sponta- 
neous combustion; nor would any prudent shipmaster or owner 
receive such on his vessel, as not merely the property so insured but 
the property of others, and the safety of the ship and lives of the 
crew, would be endangered by so doing. It would, as Emerigon 
says, be intolerable that the owner should receive pay for goods that 
destroyed themselves. The object of a marine policy is to insure 
against the perils of the sea, and not against the perils incident to 
the goods themselves. 

In this case it is very clear that the goods were injured by their 
own inherent infirmity, and that such inherent infirmity was not 
called into activity by any peril insured against. We think such loss 
was not within the contemplation of either party to the contract of 
insurance. That the term “fire,” used in the policy, included fire 
from accident, or brought about by a peril of the sea, and not spon- 
taneous combustion. Entertaining these views, we think the court 
below were in error, in granting the fourth prayer of the plaintiff, 
and in refusing the first prayer of the defendant, and the judgment 
must be reversed. But inasmuch as the evidence is full and explicit, 
that the injury was caused by the inherent infirmity of the goods, a 
new trial will not be awarded. Judgment reversed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ELIOT FIVE CENTS SAVINGS BANK 
Us. 


COMMERCIAL UNION INS. CO.* 


The policy was payable to the mortgagee. The latter, by agreement with the 
mortgagor, began repairs needed to protect the property from further dam- 
age before the expiration of the time within which the company might 
elect to repair. 


Held, That in the absence of any subsequent proposal by the company to 
repair, the right to recover damages for the loss was not defeated. 


Held, That a tender of the amount due on the mortgage with interest is not 
sufficient to entitle the company to claim an assignment of the mortgage 
after suit has been begun. 


Held, That such a tender should also include the sum expended for repairs, 
for which the mortgage was entitled to re-imbursement. 


J. L. Tuornpikz and H. G. Auten, for Plaintiff. 
M. & C. A. Wituiams, for Defendant. 


Morton, C. J. 

By the policy in suit, the defendant insured “George B. Taylor, 
payable in case of loss to Eliot Five Cents Savings Bank, mortga- 
gees, as interest may appear” on the Hotel Clifton, in the sum of 
$5,000, for five years from July 1, 1881. The policy is in the stand- 
ard form, provided by the Public Statutes, chapter 119, section 139, 
and the statute of 1881, chapter 166, section 1, and contains,the pro- 
vision that “if this policy should be made payable to a mortgagee 
of the insured real estate, no act or default of any person other than 
such mortgagee, or his agents, or those claiming under him, shall 
affect such mortgagee’s right to recover in case of loss on such real 


* Decision rendered, June 30, 1886. 
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estate, provided that the mortgagee shall, on demand, pay accord- 
ing to the established scale of rates for any increase of risk not paid 
for by the insured; and whenever this company shall be liable to the 
mortgagee for any sum for loss under this policy, for which no lia- 
bility exists as to the mortgagor or owner, and this company shall 
elect by itself or with others to pay the mortgagee the full amount 
secured by such mortgage, then the mortgagee shall assign and 
transfer to the companies interested, upon such payment, the said 
mortgage, together with the note and debt thereby secured.” 

The policy alsu contains the provision that, in case of any loss or 
damage, the company, within sixty days after the statement or proof 
of loss, “shall either pay the amount for which it shall be liable, or 
replace the property with other of the same kind and goodness, or it 
may, within fifteen days after such statement. notify the insured of 
its intention to rebuild or repair the premises, or any portion thereof 
separately insured by this policy, and shall thereupon enter upon 
said premises and proceed to rebuild or repair the same with rea- 
sonable expedition.” 

The building insured was damaged by fire on November 29, 1883, 
and within a few days thereafter, an agent of the defendant and an 
agent of the plaintiff examined the premises and appraised the 
amount of loss at $4,488, to recover which sum this suit is brought, 
the writ being dated June 16, 1884. 

At the time the policy was issued and at the time of the loss, the 
plaintiff held a mortgage upon the premises to secure the note to the 
said George B. Taylor for $12,500. On December 26, 1883, the 
plaintiff delivered to the defendant a proof of loss, signed and sworn 
to by Abbie E. Taylor, to whom George B. Taylor had conveyed the 
premises since the policy was issued. And on March 22; 1884, more 
than sixty days before this suit was brought, the plaintiff delivered 
to the defendant another proof of loss, signed and sworn to by the 
assured, George B. Taylor. The defendant received and retained 
both of these provfs without objection, and though twice asked in 
writing to inform the plaintiff if it required or wished for any further 
statement, remained silent and made no reply. It must be held to 
have waived any defects in the proof of loss, if any existed. 

If we assume, as claimed by the defendant, that the conveyance 
by George B. Taylor to Abbie E. Taylor, without the assent of the 
company, avoided the policy, as to them, yet under the first clause 
above cited, it would not affect the right of the mortgagee to 
recover. 
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But the defendant relies upon two grounds of defense. One is 
that the plaintiff by its acts in entering upon and repairing the 
premises, immediately after the fire, deprived the defendant of the 
right to elect to rebuild or repair the premises within fifteen days 
after the proof of loss. 

It appears that nine days after the fire and after the agent of the 
defendant had examined the premises and appraised the loss the 
plaintiff began to repair the premises. Immediate repairs were nec- 
essary in order to prevent further damage. The repairs were finished 
March 28, 1884, and it is admitted were reasonable and proper for 
the protection of the property. 

The policy provides that the company sball pay the loss within 
sixty days after the proof of loss, or it may, within fifteen days after 
the proof of loss, notify the insured of its intention to rebuild or 
repair the premises. 

The fact that the plaintiff kad commenced making repairs without 
notice did not deprive the defendant of its right to notify the plaint- 
iff of its intention to repair the premises. 

If the defendant had done so and found that the insured was 
making repairs without any notice to it, both acting in good faith, it 
might be difficult to adjust the rights of the parties. But there is 
nothing to show that the defendant ever entertained the intention to 
repair. It has never notified the insured of such intention, and it is 
clear that the acts of the plaintiff, in making necessary repairs in 
good faith, ought not, upon any principles of law or justice, defeat 
the right to recover its actual loss. 

The other ground of defense is that the defendant tendered to the 
plaintiff the amount secured by its mortgage, and demanded a 
transfer of the mortgage and note, which the plaintiff refused. The 
facts agreed are that “on January 20, 1885, the defendant made a 
legal tender to the plaintiff of the amount of the principal of the 
mortgage—$12,500—and accrued interest thereon, due upon said 
day, and requested the plaintiff to assign, transfer, and deliver to 
defendant the mortgage and note, which plaintiff declined to do.” 

We think there are two answers to this defense. The statute and 
the policy give the company the right, in a case where it is not lia- 
ble to the mortgagor or owner, to elect either to pay the mortgagee 
the loss or to pay the full amount secured by the mortgage, and to 
receive an assignment of the mortgage and debt; but the law implies 
a condition that this right of election shall be exercised within a 
reasonable time. 
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In the case before us the defendant denied its liability to pay the 
loss, compelled the plaintiff to bring this suit, filed an answer deny- 
ing any liability on its part, and seven months after the suit was 
brought made the tender upon which it relies. 

If this tender is sufficient, it must follow that any tender made 
before judgment in the suit, would defeat the plaintiff's right to 
recover. The result would be to throw upon the plaintiff all the 
costs and expenses of the suit, which would be unreasonable and 
unjust. 

We are of opinion that the tender made by the defendant was not 
made within a reasonable time and was too late to be of avail as a 
defense to this suit. We are also of opinion that the tender was not 
sufficient in amount. The defendant was required to tender “the 
full amount secured by such mortgage” at the time the tender was 
made. The plaintiff had, before the tender, made large expenditures, 
necessary to protect the property and prevent further damage to it. 
The fire rendered the plaintiff's security insufficient to cover its debt. 
The mortgagor and owner of the equity were unable to make 
repairs, and the plaintiff did so at their request. We cannot doubt, 
under the circumstances, the mortgagcr and his assigns would in 
equity be liable to pay whatever the mortgagee had reasonably spent 
to protect the property and uphold the security, and that the full 
amount secured by the mortgage includes such expenditures. 

For these reasons we are of opinion that the plaintiff is entitled to 
recover the full amount of the loss. Judgment affirmed. 
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SUPREME COURT OF PENNSYLVANIA. 


SOMERSET COUNTY MUTUAL FIRE INS. oa 


vs 
USAW.* 


The policy insuring as ‘‘ occupied by tenant”’ provided that it should be void 
in case of any change as to tenants or occupancy without notice. 


Held, That the vacancy of the premises for six weeks before the fire was not 
a violation of the provision, 
Held, That the vacancy was not a use for other purposes than those named. 


Held, That evidence to prove arson as a defense need not be so strong as re- 
quired for a criminal conviction. 


Messrs. Corrrora & Rurret, and Witu1uM H. Koonvz, Esq, for 
Plaintiff in Error. 
VALENTINE Hays, Esq., for Defendant in Error. 


The contract of insurance was upon a dwelling-house, with store- 
room, “ occupied by a tenant for dwelling and store,” and contained 
a stipulation, that “if any change be made as to tenants or occu- 
pancy of these premises, without being notified to this company 
and indorsed upon their policy, then this insurance to be void.” It 
was also agreed, that if the premises “be so altered or appro- 
priated, applied, or used, to or for the purpose of carrying on or 
exercising therein any trade, business, or vocation, which, according 
to the by-laws, added conditions, class of hazards or rates hereto 
annexed, would increase the hazard, unless it be by the consent and 
agreement, in writing, of this corporation, then and from thence- 


* Decision rendered, March 1, 1886. 
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forth, so long as the same shall be so appropriated, applied, or used, 
this policy shall cease and be of no force.” 

At the time of the fire, and for six weeks previous, the premises were 
unoccupied. There was no alteration, no change of use, after the 
date of insurance. Perhaps the risk was increased when the house 
became tenantless, but it was not agreed that the policy should cease 
when use or occupancy of the premises ceased. When the tenant 
moved out there was no change made by the carrying on of any 
other trade, business or vocation on the premises. Nor was there a 
change as to tenants or occupancy. No condition or provision is in 
the policy relative to the premises being unoccupied. When the 
insurance is on an occupied dwelling-house, without more, there is 
no agreement or promise that it shall remain occupied. “It is vain 
to argue that no use at all is a use for other purposes than those for 
which the building was used when insured.” The policy did not 
bind the assured to any use further than that, when used, it should 
be only as a dwelling-house and store: Insurance Co. vs. Douglass, 
58 Pa. St., 419. 

This policy contains neither warranty nor condition that the 
premises should be occupied unless, upon notice, the assurer should 
consent to their becoming vacant. Hence, the ruling in Insurance 
Co. vs. From, 100 Pa. St., 347, does not apply to this case, for in that 
a condition of the policy was: “ Any building insured by this policy, 
becoming vacant or tenantless for a period of fifteen days, notice 
must be immediately given to the secretary, and his consent obtained 
thereto in writing, otherwise the policy shall be void.” 

The first and second assignments are not sustained. 

Respecting one ground of defense, the jury were instructed that 
the testimony to establish the fact that John Usaw burned the house 
must be as strong as would be required to convict him in a criminal 
court on a charge of arson. That we think was error, and for that 
only must the judgment be reversed. 

The doctrine that a reasonable doubt of guilt is to work an 
acquittal does not apply in civil issues; in these, the result should 
follow the preponderance of evidence, even though the result im- 
putes a crime: Wharton’s Law of Ev., § 1,246. In reference to the 
rule thus stated, text books and adjudications differ, and it would be 
difficult to ascertain on which side is the greater number. Many of 
them, for and against, are cited by Dr. Wharton, and we are content 
to refer to them without a profitless review, or a reiteration of 
reasons leading to the conclusion adopted. 
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In a civil issue, the life or liberty of the person whose act is 
sought -to be proved is not involved, proof of the act is only per- 
tinent because it is to sustain or defeat a claim for damages, or 
respecting the rights of things. Where the act imputes a crime, 
the inculpatory evidence must be sufficient to overcome the excul- 
patory evidence and the presumption of innocence; otherwise there 
is no preponderence to establish the fact. That presumption is 
due every man in every court, and when it is alleged that he has 
done a dishonest or criminal act, the presumption weighs in his 
favor. In the civil issue he is not on trial. The judgment is not 
evidence, that he is guilty of crime. The act affirmed is an inci- 
dent, a fact to be proved like other pertinent facts. For instance, 
in this case, hal the insured changed the tenancy or occupancy of 
the premises, without notice to the assurer, proof of the act would 
have been competent, and the fact established by preponderance 
of evidence. If a man by deceit fraudulently obtains insurance 
on a building, by like evidence his act may be established to avoid 
the policy; if he burns the insured building, the same rule of evi- 
dence ought to apply when it is proposed to prove the act for like 
purpose. 

When considering the motion for a new trial, the learned judge 
of the common pleas became satisfied that he had misinstructed 
the jury as to the strength of evidence required, and thought the 
rule in Pennsylvania is indicated in Continental Ins. Co. vs. Del- 
pauch, 82 Pa. St., 225, where it is said: “The mere fact of death 
in an unknown manner creates no legal presumption of suicide. 
Upon evenly balanced testimony, the law assumes innocence rather 
than crime. Preponderating evidence is necessary to establish the 
latter.” But he held that the error was immaterial, for the reason 
that the evidence would not warrant a finding that John Usaw 
burned the house. That was not his view of the evidence at the 
trial, nor of the able counsel for the plaintiffs. 

A glance at the testimony, without comment, reveals that there 
was no mistake in submitting it to the jury. The house was in- 
sured for $2,300, and rented for $60 per annum. It was unoccu- 
pied, was fired by an incendiary, and the fire was first observed a 
little after midnight on Sunday morning. Usaw was then living 
at Harrisburg, but came into the neighborhood a few days before 
the fire. One witness met and conversed with him near the house 
about nine o’cluck on Friday evening, when he said he was going 
to Morgan’s—he did not go there. Some time after the fire, he 
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told the same witness that he did not tell the truth that night, 
and then spoke of the loss of his pocket-book. Two witnesses 
saw him at the house on Saturday afternoon; one of the two 
heard some person in the house, and, after the fire, Usaw tried to 
persuade him that he had heard no one in the house that after- 
noon. Between four and five o’clock on Saturday afternoon he 
passed the toll-gate and inquired of the keeper the way to Johns- 
town, and went the way as directed. The next morning, Sunday, 
between seven and eight o’clock, the keeper of the same toll-gate 
saw him pass, going in the same direction as he went on the after- 
noon before, but he did not speak. 

Concede that the exculpatory evidence was strong, and, if be- 
lieved, established an alibi, still the question of fact was for the jury. 

Judgment reversed and venire facias de novo awarded. 





18286. ] Barton vs. Provident Mut. Relief Ass'n. 


SUPREME COURT OF NEW HAMPSHIRE. 


BARTON 


Us. » 


‘ 


PROVIDENT MUT. RELIEF assy.*) 


Where the by-laws of a mutual benefit association, in the nature of a life in- 
surance company, provide that upon the death of a member the benefit 
shall be paid to his direction, the member may change the beneficiary by 
surrendering his certificate of membership and procuring a new one made 
payable to the person therein named. 


The first case is covenant broken, to recover $2,000 as a benefit 
payable upon the death of George C. Barton. 

The second is assumpsit to recover the same benefit. 

Facts agreed. 

August 16, 1881, George C. Barton made application to the de- 
fendant for membership. In this application was the following: “I 
wish this benefit to be paid to my wife, Sarah A. Barton.” A cer- 
tificate of membership in due form was issued to him, August 17, 
1881, numbered 1,629, which contained the following: “In accord- 
ance with the provisions and laws governing said association, a sum 
not exceeding $2,000 will be paid by the association as a benefit, 
upon due notice of his death, and the surrender of this certificate, 
to such person or persons as he may, by entry on record book of the 
association, or on the face of this certificate, direct said sum to be 
paid, provided he is in good standing when he dies.” 

At the date of the issue of this certificate the name of Sarah A. 
Barton was entered on the record books of the defendants, as the 
person to whom the benefit was to be paid upon his death. 


" Decision rendered, December !2, 1885.—From Eastern Reporter. 
Vou. XV.- 50. 
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February 3, 1883, the above certificate was surrendered by George 
C. Barton to the company, and a new one bearing the same date and 
number, and called a “duplicate” issued in its place. This last 
certificate contained the following: “In accordance with the provi- 
sions and laws governing said association, a sum not exceeding $2,000 
will be paid as a benefit, upon due notice of his death and the sur- 
render of this certificate, to his parents, James A. Barton and Betsey 
T. Barton, equally, provided he is in good standing when he dies.” 

On the right hand margin was the following: “This certificate 
must accompany the receipt of death benefit.” 

On the left hand margin, “To change beneficiaries, a new certifi- 
cate will be issued by surrender of this.” 

This certificate was signed by the president and secretary, and 
under seal. 

George C. Barton died January 2, 1884, leaving his wife, Sarah A. 
Barton, and his parents, James W. Barton, and Betsey T. Barton, 
and a minor son, surviving. 

Both plaintiffs claims the $2,000. The defendants admit their 
liability to pay $2,000; and it is agreed that the deposit of that sum 
to meet the judgment in this suit in some saving bank in Concord, 
shall relieve the defendants from further claim for costs or interest. 

Judgment to be rendered in favor of the party entitled to the 
same. The charter and by-laws of the defendants are made part of 
the case. 


Cuase & Srreerer and Narsantre, E. Martin, for Sarah A. Barton. 

T. C. Eastman, for J. W. and Betsey T. Barton. 

Barnarp & Barnarp, for the Association. 

ALLEN, J. 

The mutual contract between the husband of the plaintiff, Sarah 
A. Barton, and the defendant association, provided for a considera- 
tion to be paid as a condition of the membership and further sums 
to be paid annually and at other times as assessment, by one party, 
aud a sum not exceeding $2,000 to be ascertained by rules certain, to 
be paid by the other party, on the death of the member, to any per- 
son designated by him, and is in form and substance a contract of 
life insurance. May on Ins.,1; Commonwealth vs. Wetherbee, 105 
Mass. 149. 


The contract, though one of life insurance, must be interpreted 
according to its terms, in view of the laws of the defendant associa- 
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tion and of the evident understanding of the parties. The by-laws 
provide, that ‘“‘ where a member dies, the association shall pay, within 
sixty days, to his direction, as entered upon his certificate of mem- 
bership, the sum of $2,000,” if the death assessments amount to that 
sum. The certificate of membership provides, that “in accordance 
with the provisions and laws governing said association, a sum not 
exceeding $2,000 will be paid by the association asa benefit, upon 
due notice of his death and the surrender of the certificate, to such 
person or persons as he may, by entry on the record book of the 
association, or on the face of this certificate, direct said sum to be 
paid, provided he is in good standing when he dies.” The power of 
direction as to the object of the benefit is given to the member both 
in the by-laws and certificate of membership, and there is nothing in 
either tending to show that the power is to be exercised at the time 
of becoming a member, or that, when exercised, the power is ex- 
hausted and another beneticiary cannot be substituted. The power 
of selection is unlimited as to persons, and is limited in time only by 
the death of the member. The certificate remains in the possession 
and control of the member until death, and the provision for paying 
the benefits to the person named in the certificate at the death of 
the member, as then appears, leaves the power to appoint the bene- 
ficiary continuous until that event. The power of appointment is 
the one thing in the contract, which is given to the members, and 
over that power no other person has any control. The right of its 
free exercise requires its continuance until death. The appointment 
by Barton ‘of the plaintiff, his wife, to the benefit, at the time he be- 
came a member, was no bar to his right to appoint another or others 
by a subsequent change. She was no party t» the contract, and ac- 
quired no vested right in the benefit. The contract was between 
Barton, her husband, and the defendant, which on the preformance 
of the conditions of membership, agreed to pay the benefit to any 
person whose name might appear by his entry on the record book 
or the face of the certificate at his death. The power of appoint- 
ment being free and continuous, no right to the benefit could vest 
in the plaintiff until it became certain that her name remained in 
the certificate as beneficiary at her husband’s death. If by the entry 
of her name as beneficiary, the plaintiff acquired any interest what- 
ever in the benefit, it was only a contingent interest which her 
husband had the power to defeat, and which he has defeated, by 
exercising the power of substitution in the appointment of other 
beneficiaries. 
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Chapter 175, Gen. Laws, which give the benefits of life insurance 
to the beneficiaries named in the contract to the exclusion of the 
creditors and personal representatives of the assured, does not at- 
tempt to control or interpret contracts of insurance, but protects 
beneficiaries, whoever they may be found to be, and has no applica- 
tion here. The plaintiff's, James W. and Betsey T. Barton, are en- 
titled to the fund. There must be judgment for the defendants in 
the suit of Sarah A. Barton, and for the plaintiffs in the suit of 
James A. and Betsey T. Barton. Judgment accordingly. 
Smith, J., did not sit ; the others concurred. 





1886. | Barry vs. Boston Marine Ins. Co. 


SUPREME COURT OF MICHIGAN. 


US. 
BOSTON MARINE INS. CO.* 


A yacht was insured by an agent who had no authority to insure hulls under 
a short certificate which referred to an open policy. The latter proved to 
be a cargo blank filled in, and contained no appropriate language covering 
a vessel’s hull. 


Held, That the insurance was invalid, the insured should have examined his 
contract. 


Surra, Nis, Hoyvr & Erwin, for Plaintiff. 
Detano & Bunker, for Defendant and Appellant. 


Campsett, C. J. 

Barry sued defendant as an insurer for the loss of a steam yacht 
which foundered while in tow of a larger steamboat, on a trip from 
Muskegon to Waukegan, on the night of November 7, 1884. The 
defense, in chief, is a denial of any authorized insurance. The dec- 
laration itself involves somewhat the difficulty relied on. It de- 
clares on a short certificate, headed with the name of the agency of 
defendant, certifying that plaintiff is “insured under, and subject 
to the conditions of open policy No. 2,273 of the Boston Marine 
Insurance Company, the sum of five hundred dollars on the steam 
yacht, the Vane, towed behind the steam barge R. G. Ingersoll 

* Decision rendered, July 15, 1886. a 
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from Muskegon, Mich., to Waukegan, Ill. Loss payable to the or- 
der of Thomas Barry. This certificate to be surrendered on pay- 
ment of loss. Muskegon, Mich., November 7, 1884. [Signed] 
George R. Lewis & Co., Agents.” , 

This certificate having been set out, no further reference is made 
to any policy, and the remainder is taken up with recitals of loss 
and proofs. Defendant pleaded, and subsequently was allowed to 
file an affidavit of denial, under which the plaintiff was put to proof. 
The evidence tended to show the reception by Lewis & Co. of five 
dollars premium, the execution by them of the certificate, and the 
loss of the yacht. 

This certificate, standing by itself, has no definite meaning; and as 
it refers expressly to a certain policy named, it can only be construed 
under that policy. As declared on, it means nothing, as it contains 
no reference to the risks covered, nor to the conditions imposed 
on both parties, nor to the time of the insurance. No company 
could insure in such a vague way, and no agent could be presumed 
to have any such discretionary authority. Read with the policy, it 
makes out such action as was had, and we shall not look at the in- 
ferior and accidental questions, which, in our view, become material 
only in case the main difficulty should disappear. 

Lewis & Co. held their authority under a written commission, 
which gave them no power to issue policies except such as were 
signed by the president and secretary, and under the rules and reg- 
ulations of the company, and subject to its instructions. The rec- 
ord in this case is bare of any proof of broader authority, and it 
contains nothing to warrant the inference that action by the agent 
beyond this was ever expressly or tacitly sanctioned. An agent can 
ouly bind a company where he has either real or apparent authority, 
and in this case there was no apparent authority substantially vary- 
ing from the real: Security Ins. Co. vs. Fay, 22 Mich., 467; Rey- 
nolds vs. Continental Ins. Co., 36 Mich., 1381; Hartford Fire Ins. Co. 
vs. Reynolds, id., 502. 

In the present case it appeared that the agent had never before 
undertaken, of his own responsibility, to insure a vessel’s hull, but 
that in all such cases the manager at Chicago looked into the matter, 
and fixed the rates, if approved. In June, 1884, at the request of a 
previous owner, Mr. Lewis applied to the manager to learn whether 
he would insure this same yacht, to be sent from Muskegon to Che- 
boygan in a few days, and mentioning that she was too small to be 
found in Lloyd’s. Nothing was said as to towage. Mr. White, the 
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manager, offered to insure the trip risk at 1 per cent. The testi- 
mony shows—what we must know judicially—that November risks 
are greater than those in June. The agent had no blanks for insur- 
ing hulls furnished him without approval. He had blank certificates 
for insuring cargoes, but they all referred to an open cargo policy, 
which was issued in his name, with the usual conditions and terms 
of cargo insurance, and required each risk to be indorsed. The 
present certificate was on a printed blank for the insurance of cargo 
under deck, on board some vessel to be named in it, and referred to 
the open policy for the conditions. The words, “under deck, on 
board the,” were erased by the agent with a pen, and in place of 
them he inserted “the steam yacht the Vane, towed behind the 
steam barge R. G. Ingersoll.” This policy is headed “Inland open 
cargo,” insuring George R. Lewis & Co., as insured, “ on account of 
whom it may concern.” It insures “all kinds of lawful goods, 
wares, merchandise, and produce, laden on board the good vessel or 
vessels, boat or boats, railroad or carriage, lost or not lost, at and 
from ports and places to ports and places, on a lawful and regular 
route and voyage, for the several amounts, and at the rates as hereon 
indorsed, subject to the conditions of this policy,” ete. The risk 
was to attach immediately on the loading, “and so shall continue 
and endure until the same shall arrive and be safely landed xt the 
port of destination,” etc. The risks and conditious are not those 
which are usual and requisite in vessel insurance, but refer through- 
out to the carriage of goods. The risk is limited to cargo under 
deck, unless otherwise specifically provided, and deck cargoes, when 
insured, are made subject to important differences. Cargoes under 
or on deck are the only articles provided for. 

There is no rule of construction that could include a yacht in 
tow under the description of cargo, and, if insured at all, it must 
have been without any limitations. No agent can be presumed to 
have authority to make such insurance, if he should attempt it. 
But this certificate undertakes to bring under the policy something 
entirely foreign to its provisions, and cannot be sustained. If made 
by a person having unlimited authority, it is possible that an insur- 
ance might be made to attach on some terms to save the contract. 
But this was wholly unauthorized, and the plaintiff, who was bound 
to look at the policy which it embodied by reference, was thereby 
notified of its worthlessness. The general agent knew nothing of 
the attempt to insure until he also learned the loss. We find noth- 
ing to show waiver or approval. 
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The declaration, as already suggested, makes out a cause of ac- 
tion, for it does not define what sort of insurance was given, whether 
fire or marine, nor on what terms or conditions. It might have 
been amended if there was any ground for it, but as no cause of ac- 
tion was made out, and no amendment could aid it, we see no rea- 
son for awarding a new trial. 

The judgment must be reversed, with costs of both courts. 

The other justices concurred. 





1886. | Bailey et al. vs. Mutual Benefit Ass'n. 


SUPREME COURT OF IOWA. 


Appeal from Pottawattamie Circuit Court. 


BAILEY anp Oruers 
Us. 


MUTUAL BENEFIT ASS’N.* 


An abstract purporting to be an abstract of all the evidence, two certificates 
of the «ourt below, filed therewith, showing that a bill of exceptions had 
been signed, must be sustained upon appeal as what it purports to be, in 
the absence of an additional abstract of the appellee. 


A mutual insurance company, after demanding, receiving, and retaining, un- 
til after the death of a member, money equal to the assessment due from 
him, cannot claim that the money was taken by mistake, and that the 
certificate is forfeited. ‘ 


An action at law upon a certificate of mutual insurance cannot reach ques- 
tions outside of such certificate, so as to enable the plaintiff to recover 
benefits otherwise than as specified in the certificate. 


Action to recover upon a certificate of membership in the defend- 
ant company. There was a trial to the court, and judgment was 
rendered for the plaintiff. The defendant appeals. 


Fuickincer Bros., fur Appel/ant, Mutual Ben. Ass’n. 

M. Remuey and C. H. Scorr, for Appellees, Joseph Bailey and 
others. 

Apams, C. J. 

The plaintiffs averred that they are the legal heirs of Vincent J. 
Bailey, deceased; that he died intestate; and that at the time of his 
death his life was insured in the defendant company by a contract 
by which it agreed to pay his heirs “the net proceeds of one full 
assessment upon all members in good standing at the date of his 





* Opinion filed, April 21, 1886.—From WN. W. Reporter. 
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death, not to exceed $3,000.” The defendant pleaded a general de- 
nial, and also that the contract of insurance had lapsed by non- 
payment of an assessment. 

1. Before proceeding to the determination of the other questions 
involved, it is proper that we should say that the plaintiff filed a 
motion to strike the evidence from the abstract because it does not 
appear that the evidence was incorporated in any bill of exceptions 
properly signed by the judge. By an amendment to the abstract the 
defendant sets out two certificates made by the trial judge, from 
which it appears that a bill of exceptions was signed. The abstract 
purports to be an abstract of all the evidence, and, in the absence 
of an additional abstract of the appellee, we must assume that the 
evidence was made of record, and that it is before us. 

2. As to whether there was a default by the deceased in the pay- 
ment of an assessment we need not determine. There was evidence 
tending to show that before the death of the deceased the company 
received the amount of the assessment. The court below, we may 
presume, so found, and the evidence was sufficient to sustain the 
finding. It is, to be sure, insisted by the defendant th:t the money 
was demanded and received by mistake, the real intention being to 
regard the certificate as forfeited. But we do not think that such 
mistake, if made, could be regarded as material. The defendant re- 
ceived and held the money until after the death of the deceased, and 
he had a right to regard the contract as in force regardless of any 
intention of the defendant to the contrary. 

3. The contract called for the net proceeds of an assessment not 
to exceed $3,000. The assessment contemplated, it appears, is an 
assessment made in advance of the death which gives rise to the lia- 
bility. Article 14 of the articles of incorporation is as follows : 
“The amount due and payable under any certificate of membership 
by reason of death of member named therein shall be the net 
amouut collected on the advance assessment previous to the death of 
a member, and received at the principal office of the association, 
which amount shall, in no case, exceed $3,000.” There is no pretense 
that there is any averment in the petition as to what the proceeds of 
an assessment were as called for by the certificate, nor what the 
net amount of an assessment was as provided in the articles of in- 
corporation, nor that there was an assessment at all. The plaintiffs, 
indeed, claim there was no assessment, and their theory is that 
they are entitled to recover outside of the terms of the contract, to 
wit, the gross amount of what an assessment would have been if it 
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had been made. But, in our opinion, their position cannot be sus- 
tained. This is a mutual association. It does not appear that it 
has any funds with which to pay claims except the proceeds of as- 
sessments. One assessment, and only one, can be made to pay one 
claim, and each assessment, when made and collected, becomes a 
special fund, and this fund is virtually appropriated in advance. In 
the absence of an assessment made for the payment of the claim in 
question, it would be impossible to pay it without using a special 
fund, virtually otherwise appropriated, for the payment of another 
claim. If it be true, as contended, that no assessment was made to 
pay the claim in question, the plaintiffs, probably, are not without 
their remedy. But their remedy is, manifestly, not an action at 
law to recover what would be the amount of an assessment if made. 
In an action at law upon the certificate the plaintiffs must bring 
themselves within the terms of the certificate. They have not done 
so, either by the averments of their petition or by the evidence intro- 
duced. They rely upon Neskern vs. Northwestern Endowment 
Ass’n, 30 Minn., 406; s. c., 15 N. W. Rep., 683; but the contract in 
that case appears to have been materially different. 
The judgment of the court below must be reversed. 


Beck, J. (dissenting). 

The policy obligates the defendant to pay to the heirs of the as- 
sured “the net proceeds of one full assessment, at schedule rates, 
upon all the members in good standing at the date of said death [of 
assured], to an amount not to exceed $3,000.” Article 14 of the 
articles of incorporation provides as follows: “The amount due and 
payable under any certificate of membership, by reason of the death 
of the member named therein, shall be the net amount collected on 
the advance assessment previous to the death of a member, and 
received at the principal office of said association, which amount 
shall in no case exceed $3,000.” The by-laws of defendant contain 
the following provisions :— 

“Sec. 19. One assessment shall be paid in advance. No assess- 
ment will be made when the funds in the treasury are sufficient to 
pay a matured claim.” 

“Sec. 21. Dues and assessments must be paid within thirty days 
from date of notice. If not paid within the time specified, the cer- 
tificate will lapse, and all money paid shall be declared forfeit, and 
the mutual obligations shall cease.” 

The evidence shows that at the date of the death of assured the 
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number of members was 1,336. The assessment was one dollar 
upon each member. There was evidence showing that each member 
paid the advance assessment; yet, in the absence of evidence that 
such assessment had not been paid, it is to be presumed that the 
laws of the association were obeyed, and that each member paid his 
assessment in advance of the death of any member, thus keeping in 
the treasury of the defendant a sum equal to one dollar for each 
member. This presumption surely arises, and it was the duty of 
defendant to show, by proof, that the facts were otherwise. Plaint- 
iff was not required to add proof to this presumption. The circuit 
court well found that there was in the treasury of the defendant 
$1,336, which under the policy, it had contracted to pay to the heirs 
of the insured. It will be observed that this contract is not condi- 
tional upon payment of assessments by the members. It is abso- 
lute. A judgment, therefore, was properly rendered against 
defendant for the sum presumed to be realized fr°m the assessments. 





1886.] Elsey vs. Odd Fellows Mut. Relief Ass’n 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


' 


ODD FELLOWS’ MUTUAL or 
ASSOCIATION.* 


The general laws of Massachusetts regarding life insurance conipanies do not 
apply to benevolent associations and the funds of the latter are not at- 
tachable by creditors. 

The by-laws of such an association provide that the balance of a benefit 
“shall be paid to the person or persons designated by the member in his 
application for membership or last legal assignment, provided such per- 
son or persons are heirs or members of the decedent’s family. 

Held, That the word heirs must be construed in a limited sense as applying to 
such as were entitled to inherit, not such as might under chavged cireum- 
stances possibly inherit. 


Held, That where the wife was originally designated, the member could not 
afterwards change to his mother, who was not dependent on him, but lived 
separately with her husband. 


Bill in equity by George Elsey, a member of the Odd Fellows’ 
Mutual Relief Association of Connecticut River Valley, and by Ad- 
die E. Wetmore, the widow of a deceased member, to restrain the 
payment of a benefit in said association to Abigail C. Wetmore, the 
mother of the said deceased member. 


A. M. Corztanp, for Plaintiffs. 
E. H. Larsropr, for Defendants. 
Morton, C. J. 
The defendant is an association, organized under the statute of 
1874, chapter 375. This statute was amended by the statute of 
1877, chapter 204, and the two statutes have been continued and re- 


—— 





snc ne 


* Decision rendered, July 2, 1886. 
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enacted in chapter 115 of the Public Statutes. The statutes pro- 
vide that such associations may “for the purpose of assisting the 
widows, orphans, or other dependents of deceased members, provide 
in their by-laws for the payment by each member of a fixed sum, to 
be held by such associations, until the death of a member occurs: 
then to be forthwith paid to the person or persons entitled thereto, 
and such fund so held shall not be liable to attachment by trustee or 
other process.” 

It authorizes an association of a peculiar character. Its object is 
to enable a man to lay aside a portion of his income or property, in 
the nature of an insurance upon his life, to be applied at his death 
to the use of his widow, orphans, or other persons dependent upon 
him. But the provisions of the general laws relating to life insur- 
ance companies do not apply to the association; the fund held by it 
is not attachable by the creditors of the member, and by clear impli- 
cation of the statute, after he has set it aside, he loses the absolute 
control over it which he has over his other property; he cannot as- 
sign it and divert it from the class of beneficiaries described in the 
statute, and direct its disposition to other persons outside of that 
class. é 

It was clearly the intention of the defendant corporation to con- 
duct its business under the authority of these statutes, though the 
agreement of association and the by-laws do not follow the exact 
words of the statutes. The corporation is formed “ for the purpose 
of defraying the expenses of the sickness and burial of its members 
and rendering pecuniary aid to the families of deceased members or 
to their heirs.” And the by-laws provide that the benefit a member 
is entitled to at his death shall be applied to the payment of the ex- 
penses of his last sickness and funeral, if not otherwise paid, and 
“the balance shall be paid to the person or persons designated by 
the member in his application for membership, or last legal assign- 
ment, provided such person or persons are heirs or members of the 
decedent’s family.” But the by-laws should be construed with ref 
erence to the statute, and if practicable, such a meaning should be 
given to them as will make the two consistent, for it is not to be as- 
sumed that the by-laws are intended to go beyond the scope of the 
statute, and thus violate its provisions. The two descriptions of the 
class of beneficiaries in the statute and in the by-laws would ordina- 
rily include the same persons if the words “heirs” in the by-laws is 
construed in its natural sense as meaning those who, at the time of 
the designation, would be the heirs or distributees of the member. 
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But, if the word “heirs” is given a broader construction and held 
to mean any one who might under any circumstances be or become 
an heir of the member, it would greatly enlarge his power to dispose 
of the fund and enable him to assign it to persons not within the 
contemplation of the statute, as beneficiaries. Without deciding 
whether the word “ heirs,” as it applies only to personal estate, may 
not be held to mean distributees, we are of opinion that it is used in 
the by-laws, in its limited sense, to designate such persons as would 
be the legal heirs or distributees of the member at the time of appli- 
cation or designation. This view is sustained by the fact that in the 
fourth clause of the same section the same words are used in this 
sense, it being provided that “if the designator leave no widow or 
children or assignee, then it shall be payable to his heirs.” 

In the case at bar, Davis L. Wetmore, in his application for mem- 
bership, designated his wife, Addie E. Wetmore, as the person to 
whom the benefit was to be paid upon his death. Ata later day he 
attempted to change the designation from his wife to his mother, 
Abigail C. Wetmore. It is agreed that his mother was not living 
with him, but with her husband in another town and county. It is 
not suggested that she was dependent upon him. She was not of 
those who would be his heirs and she was not one of the members 
of the decedent’s family within the meaning of the by-law. To give 
the word “family ” the broad construction claimed by the defendant 
would make the by-law overreach the scope of the statute and vio- 
late its spirit and purpose. 


It follows that the attempted designation to the mother of the de- 
ceased member was illegal and invalid, and we need not discuss the 
question whether it was sufficiently assented to by the directors of 
the defendant corporation. 

As the assignment to the mother was invalid, we think the original 
designation to the wife remained in force. We can see no reason to 
suppose that the later assignment was intended to operate as a revo- 
cation of the designation to the wife, unless it took effect as a des- 
ignation to the mother. . 


The scheme of the by-law is that the beneficiary shall be desig- 
nated by the member in his application for membership, and the 
benefit shall be paid to such beneficiary, unless there is a subse- 
quent legal assignment; they make no provision for revoking a des- 
ignation, except by a legal assignment to some other person, assented 
to by the directors. 
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We cannot presume that the deceased member intended his as- 
signment to operate as 2 revocation of the previous designation, in 
the event of its invalidity, as an assignment to his mother, and 
there is no assent of the directors to any such revocation. 

We are, therefore, of opinion that the plaintiff, Addie E. Wetmore: 
is entitled to a decree that the fund in question shall be paid to her. 
The plaintiff Elsey has no interest in the fund, and cannot maintain 
this bill, As to him the bill must be dismissed. 

_ Decree accordingly. 





